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CURRENT EVENTS. 





Unrorutar Actions anD Derenses.—The 
question which is agitating the public mind 
in England, whether Mr. Parnell should ac- 
cept the proffer—or defiance—of the London 
Times, and bring a libel suit against that 
newspaper, is not, of course, so far a legal 
question as to authorize a discussion of it in 
our columns. It suggests, however, a sub- 
ject which we think has seldem been as fully 
considered as it should be, either by the pro- 
fession generally, or by legal journals. It is 
the impotence of legal machinery, under cer- 
tain circumstances, to do justice to a party 
because of popular prejudice against the ap- 
plication of legal remedies to the particular 
kind of injury, of which the party complains. 

A civil action for slander or libel is rarely 
satisfactory, and the judgment seldom does 
justice to the plaintiff, even if his case is 
fully made out, because there is a general 
feeling that an injury of that kind should not 
be cognizable in civil courts, and not to be 
repaired by the award of pecuniary damages. 
That a man should ‘‘sue for his character,”’ 
in many parts of the country, raises a pre- 
sumption against him, though it is hard to 
say what else, under ordinary circumstances, 
could be expected of him. Shall he suffer 
in dignified silence? If he does, censorious 
people readily arrive at the conclusion that 
the charges against him are true. Shall he 
take the law into his own hands and adopt 
the shotgun policy? If he does, the same 
people who would sneer at him for suing for 
his character, would with equal fervor con- 
demn his breach of the peace. As usually 
administered in the civil courts, the law of libel 
fails to afford to one who suffers from mali- 
cious falsehood any adequate amends, and, in 
our opinion, the law will never sufficiently 
protect private character until the whole sub- 
ject is transferred to the criminal courts by 
statutes which authorize signal and exem- 
plary punishment for slander, oral or written, 
and this without prejudice to a subsequent 
civil action for damages. 
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What we have said with reference to libel 
applies with at least equal propriety to other 
cases of injury to personal rights. The leg- 
islation of the future will, or we think it 
should, transform all civil crim. con. actions 
into indictments for adultery as a felony, and 
the same alteration should, and we think 
will, be made with reference to seduction. 
There is a certain degree of reason in the 
popular repugnance to measuring character, 
domestic happiness, and female virtues by 
a money standard, and the irregular and 
abnormal views taken of that subject by peo- 
ple in general is the chief cause of the un- 
satisfactory verdicts often rendered by juries 
in such cases. We are strongly inclined to 
the opinion that causes of action of this char- 
acter should be treated as primarily matters 
of criminal jurisdiction, and that any civil 
remedy in the way of damages should be 
subsidiary, and either contingent upon con- 
viction. or at least subsequent and supple- 
mental to the proceeding in the criminal 
court. 

Besides the popular aversion to weighing 
against current coin personal character, or 
domestic happiness, there are certain lines of 
defense against legal liabilities which are re- 
garded by most people, and especially those 
who sit upon juries, with marked disfavor. 
The statute of limitations is one of these. 
That a man should defeat a just demand on 
the sole and single ground of mere lapse of 
time is very properly regarded as dishonor- 
able, but juries often go too far and refuse 
to give effect to the statute, where, in every 
point of view, in its application is just and 
reasonable, according to the highest stand- 
ards of personal honor, as well as in full 
accordance with the letter and spirit of the 
law. The same remark applies to the plea 
of infancy, or, in country parlance, ‘‘the baby 
act,’’ though it is by no means unreasonable 
that one who deals with a minor should be 
required to conform to the very highest 
standard of the most perfect good faith. 

Equally unpopular and with much more 
reason is the plea of usury. Whether the 
law should interfere at all in contracts of 
this character; whether trade in money 
should not be as free as trade in any other 
commodity; whether usury laws are not 
relics of barbarism, are questions which we 
have neither the space nor the inclination to 
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discuss, but we think that the observation of 
most men of experience will bear us out in 
the assertion that, in very many cases of 
alleged usurious oppression, the moral delin- 
quency is more justly chargeable to the bor- 
rower than the lender. However that may 
be, it is clear that, in foro conscientiv, the bur- 
den is upon the borrower. He is presumed 
to be a free agent. How otherwise could he 
contract at all? The world is wide and 
trade is free; he is under no necessity of 
dealing with any particular capitalist. If his 
security is good he can get the best rates 


' that the market affords; if his security is 


bad, how can he expect good rates, and why 
should he complain if he voluntarily accepts 
bad rates? The odium which in popular 
estimation attaches to the plea of usury is in 
many instances reasonable, although in many 
other cases the lender abuses in a shameful 
manner the advantages which the necessities 
or improvidence of the borrower have placed 
within his power. 








NOTES OF RECENT DECISIONS. 





ConstirvTionaL Law — Interstate Com- 
MERCE—RaILroaps—Taxation.—There is a 
recent decision of the Supreme Court of the 
United States,’ which, in view of the general 
attention that recent legislation has 
attracted to interstate commerce, will prob- 
ably be of interest to the profession. 

The facts of the case were that, under a 
statute of the State of Michigan, its officers 
proceeded to collect a tax upon the gross 
receipts of railroads for freight carried by 
them for an express company, represented 
in this case by Fargo, its president, from 
points without the State of Michigan to 
points within it, and from points within to 
points without that State. This tax the express 
company insists is illegal, as atax upon inter- 
state commerce, and that the statute which 
authorized such tax is repugnant to the con- 
stitution of the United States and void. 

The Supreme Court of the United States 
holds, that the commerce thus taxed by the 
State of Michigan is interstate commerce, and 


1 Fargo vy. Stevens, U.S. 8. C., April 4, 1887; 7 8. C. 
Rep. 857. 





is not liable to any taxation or charge by the 
authority of any State, and refers to several 
well known cases.? The court, speaking 
through Mr. Justice Miller, commenting upon 
the subject, says: 

‘‘The subject of the attempts by the States 
to impose burdens upon what has come to be 
known as interstate commerce or traffic, and 
which is called in the constitution of the 
United States ‘commerce among the States,’ 
by statutes which endeavor to regulate the 
exercise of that commerce, as to the mode by 
which it shall be conducted, or by the imposi- 
tion of taxes upon the articies of commerce, 
or upon the transportation of those articles, 
has been very much agitated of late years. 
It has received the attentive consideration of 
this court in many cases, and especially with- 
in the last five years, and has occupied con- 
gress for a time quite as long. The recent 
act, approved February 4, 1887, entitled ‘An 
act to regulate commerce,’ passed after 
many years of effort in that body, is evidence 
that congress has at last undertaken a duty 
imposed upon it by the constitution of the 
United States, in the declaration that it shall 
have power ‘to regulate commerce with 
foreign nations, and among the several States, 
and with the Indian tribes.’ Congress has 
freely exercised this power, so far asrelates 
to commerce with foreign nations and with 
the Indian tribes, but in regard to commerce 
among the several States it has, until this 
act, refrained from the passage of any very 
important regulation upon this subject, ex- 
cept perhaps the statutes regulating steam- 
boats, and their occupation upon the naviga- 
ble waters of the country.’’ 

Mr. Justice Miller admits that some of the 
earlier rulings of the court, as to what con- 
stitutes commerce among the States, and as 
to what enactments of the State legislatures 
are in violation of the constitutional pro- 
vision on that subject, are not consistent with 
each other. He says, however, that this 
discrepancy has been remedied by the more 
recent decisions of the court on that subject. 
He refers particularly to the State Freight Tax 
Case,’ as presenting the points ‘‘in the case 
before us as clearly as any which have been 
before this court.’’ He quotes also an 


*State Freight Tax Cases, 1p Wall, 232; Wabash, 
ete. Co. v. Illinois, 118 U. 8. 557. 
8 Supra. 
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earlier case,‘ than that of The Freight Tax, 
in which the court said: 

‘It is not at all material that the tak is 
levied upon all freight, as well that which is 
wholly internal as that embarked in interstate 
trade. We are not at this moment inquiring 
further than whether taxing goods, carried 
because they are carried, is a regulation of 
carriage. The State may tax its internal 
commerce; but, if an act to tax interstate or 
foreign commerce is unconstitutional, it is 
not cured by including in its provisions sub- 
jects within the domain of the State. Nor is 
a rule prescribed for carriage of goods 
through, out of, or into a State any the less 
a regulation of transportation because the 
same rule may be applied to carriage which 
is wholly internal. Doubtless a State may 
regulate its internal commerce as it pleases. 
If a State chooses to exact conditions for al- 
lowing the passage or carriage of persons or 
freight through it into another State, the na- 
ture of the exaction is not changed by adding 
to it similar conditions for allowing trans- 
portation wholly within the State.’’ 

The court controverts the application made 
by the Supreme Court of Michigan, to the 
case under consideration, of the case of 
Brown v. Maryland.® In that case, the court 
held that goods imported from abroad which 
had become intermingled with the mass of 
personal property of the State were taxable 
by the State. The court points out the dis- 
tinction between the two cases by saying that, 
as the corporation in the case under consid- 
eration is not a Michigan corporation, and it 


‘does not appear that the freight money taxed 


was paid in that State, or ever was in that 
State, or had in any manner been inter- 
mingled with the mass of personal property 
in the State of Michigan, and certainly was 
at the time the tax was levied neither money 
nor property in that State. 

The court cites a very recent case,° as il- 
lustrating the principles which control the 
subject. In that case the court said: 

‘A statute of that State (Tennessee) de- 


’ clared that ‘all drummers, and all persons not 


having a regular licensed house of business in 
the taxing district, offering for sale or selling 


4 Crandall vy. Nevada, 6 Wall, 35 

512 Wheat. 419. 

6 Robbins v. Taxing District, ete., March 7, 1887; 7 
8. C. Rep, 592. 





goods, wares, or merchandise therein by sam- 
ple, shall be* required to pay to the county 
trustee the sum of ten dollars per week, or 
twenty-five dollars per month, for such priv- 
ilege.’ Robbins was prosecuted for a viola- 
tion of this law, and on the trial it appeared 
that he was a resident and a citizen of Cin- 
cinnati, Ohio, who transacted the business of 
drumming in the taxing district of Shelby 
county, that is, soliciting trade by the use of 
samples, for the firm by which he was em- 
ployed, whose place of business was in Cin- 
cinnati, and all the members of which were 
residents and citizens of that city. It was 
argued in the case, as in the others we have 
just considered, that the State had a right to 
tax the business of selling by samples goods 
to be afterwards delivered, and to impose a 
tax upon the persons called drummers en- 
gaged in that business. It was further in- 
sisted that, since the license tax applied to 
persons residing within the State as well as 
to those who might come from other States to 
engage in that business, that it was not a tax 
discriminating against other States, or the 
products of other States, and was valid asa 
tax upon that class of business done within 
the State. The whole subject is reconsidered 
again in this case by Mr. Justice BrapLey, 
who delivered the opinion of the court, in 
which it is held that the business in which 
Robbins was engaged, namely, that of selling 
goods by sample, which were in the State of 
Ohio at the time, and were to be delivered in 
the city of Memphis, Tennessee, constituted 
interstate commerce, and that, so far as this 
tax was to be imposed upon Robbins for do- 
ing that kind of business, it was a tax upon 
interstate commerce, and therefore not within 
the power of the State to enforce.’’ 


THE DOCTRINE OF RES ,GEST.F. 





Stephen says that this is a phrase which 
seems to have come into use on account of 
its convenient obscurity.' This is the clear- 
est statement on the subject that has ever 
come to my knowledge. From what I have 
frequently seen in the trial of causes, 1 am 
constrained to believe that many old practi- 
tioners, and some judges, do not clearly com- 


1 Dig. of Evy., note 5 to art. &. 
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prehend what is properly included within the 
doctrine. For when desirous of introducing 
certain testimony they fail to show its relevancy 
upon any other ground, asa denier resort, 
they fall back upon the doctrine of res geste 
with a confused idea that this is an indefina- 
ble something, only to be found within the 
judicial mind and to be applied solely at the 
discretion of the judge. 

Nor are these indistinct ideas to be won- 
dered at. The decisions of many of the courts 
upon this subject are a mass of confused 
words, conveying no distinct ideas followed 
by text writers in much the same strain. I 
turn to Greenleaf on Evidence, long acknowl- 
edged to be a masterpiece for its logical ar- 
rangement and clean, clear, cut distinctions, 
expecting here to learn what the doctrine 
may be; but I am doomed to disappoint- 
ment. He says something about? ‘‘the af- 
fairs of men being a complication of circum- 
stances so intimately interwoven as to hardly 
be separable from each other.’”’ and ‘‘that 
each owes its birth to some preceding circum- 
stances, and in its turn becoming the prolific 
parent of others. Each having its existence, 
its inseparable attributes and its kindred 
facts, mutually affecting its character, and 
essential to be known in order to. a right un- 
derstanding of itsnature. ‘These surround- 
ing circumstances’’ continues the author, 
‘‘may always be shown to the jury, along with 
the principal fact,’’ provided—what ? that they 
constitute parts of what is termed the res 
geste. It is relevant because it is part of the 
res gestee, and it is a part of the ves geste be- 
cause it is relevant, are about the only con- 
clusions to be formed from all these finely 
spun words. ‘‘So far forth as it is phlog- 
iston, it is phlogiston.’’ 

But do other text-writers give the inquir- 
ing student more definite information or a 
more exact definition? In the language of 
Lord C. J. Cockburn:* ‘‘In the improved 
text-books, to which I have turned for infor- 
mation, all that I find laid down is that such 
statements will be admissible if forming part 
of the res geste ; but as to what is to be un- 
derstood as comprehended in this uncertain 
term, I am left as much in the dark as I was 
before. Instead of finding any term or rule 
for my guidance I am told thatit isa matter 


21 Greenl. Ev. § 108. 
819 Cent. L. J. 198. 





for the judge to determine, according to his 
sound discretion.’’ 

But why this uncertainty and confusion? 
The rulesof evidence ought to be as clear, defi- 
nite and certain as any other in the law, if not 
so we may honestly doubt the beautiful sen- 
timent of Prof. Greenleaf when he says:* 
‘‘The student will not fail to observe the sym- 
metry and beauty of this branch of the law, 
and will rise from the study of its principles, 
convinced with Lord Erskosine, that ‘they are 
founded in the charities of religion—in the 
philosophy of nature—in the truths of his- 
tory—and in the experience of common 
life.’ ”’ 

Res geste, literally interpreted, means ‘‘act 
or thing engaged in, or performed, or carried 
on;’’ or, in legal parlance, ‘‘transaction or 
act to be proved,’’ and is perhaps best un- 
derstood as exemplified by Justice Stephen, 
in his most excellent digest of evidence. 

‘*A transaction is a group of facts so con- 
nected together as to be referred to by a 
single legal name, as a crime, a contract, a 
wrong, or any other subject of inquiry which 
may be in issue. Every fact which is a part 
of the same transaction as the facts in issue, 
is deemed to be relevant to the facts in issue, 
although it may not be actually in issue, and 
although if it were not part of the same 
transaction it might be excluded as hear- 
say.” 

But it is in the application of this rule that 
the difficulty is experienced, and this is rec- 
ognized by the author, for in the next para- 
graph he says: ‘‘Whether any particular 
fact is or is not a part of the same transac- 
tion, as the facts in issue is a question of law 
upon which no principle has been stated by 
authority, on which single judges have given 
different decisions.’’ Ina note the Ameri- 
can editor says that this latter paragraph was 
not in the first edition and was added since 
the decision in Bedingfield’s case.® 

In this case, the question was whether A 
cut B’s throat, or whether B cut it herself. 
A statement made by B when running out of 
the room in which her throat was cut, imme- 
diately after it had been cut, was not allowed 
to be proved by Lord Chief Justice Cock- 


41 Green]. Ev. § 584. 
5 Art. 3. 
6 Page 7, Chase’s ed. 
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burn.’ This decision provoked considerable 
discussion in legal circles, and in the light of 
American adjudications was wrong.’ Buta 
recent United States Supreme Court decision 
would have justified the English author in in- 
serting the paragraph; for, on Nov. 1, 1886, 
in Vicksburg, etc. Co. v. O’Brien,* this court, 
by a vote of five to four, decided that ‘‘the 
statement of an employee (engineer of a 
train) as to its rate of speed, made from ten 
to thirty minutes after the accident which 
formed the cause of action, is not admissible 
in evidence against his employer, the railroad 
company.’’ The majority of the court, 
through Justice Harlan, in vigorous language, 
holding that the statement was not admissible 
as not being a part of the res geste. They 
say ‘‘his declaration after the accident, had 
become a completed fact, and when he was 
not performing the duties of the engineer 
that the train, at the moment the plaintiff 
was injured, was being run at the rate of 
eighteen miles an hour, was not explanatory 
of anything in which he was then engaged. 
It did not accompany the act from which the 
injuries in question arose. It was in essence, 
the mere narration of a past occurrence, not 
apart of the res geste—simply an assertion 
or representation, in the course of conversa- 
tion, as to a matter then pending, and in 
respect to which his authority as engineer 
had been fully exerted. It is not to be 
deemed part of the res geste simply because 
of the brief period intervening between the 
accident and the making of the declaration. 
The fact remains that the occurrence had 
ended when the declaration in question was 
made, and the engineer was not in the act of 
doing anything that could possibly affect it. 
If his declaration had been made the next 
day after the accident, it would scarcely be 
claimed that it was admissible evidence 
against the company. And yet the circum- 
stance that it was made between ten and 


7R. v. Bedingfield, 1879. This decision was the 
cause of the issuing of two pamphlets on the subject, 
one by W. P. Taylor, attacking the decision, and the 
other by Lord Cockburn, defending it. The case was 
also quite extensively discussed in the 14th and 15th 
volumes of the American Law Review. 

8 Com. v. Hacket, 2 Allen, 186; Com. v. McPike, 3 
Cush. 181; People v. Simpson, 48 Mich. 474. 

924 Cent. L. J. 13. Justices Harlan, Gray, Matthews, 
Wood and Bradley were in the affirmative, and Chief 
Justice Waite, Justices Field, Miller and Blatchford 
dissenting. 





thirty minutes, an appreciable period of 
time, after the accident, cannot, upon prin- 
ciple, make this case an exception to the 
general rulee * * * The cases have 
gone far enough in the admission of the sub- 
sequent declaration of agents as against their 
principals.’’ 

In equally strong words the minority, 
through Justice Field, hold the opposite; 
they declare that ‘‘the admission of the 
declaration of the engineer of the rate of 
speed of the train at the time of the accident, 
was, in my judgment, admissible as part of 
the res geste. The modern doctrine has re- 
laxed the ancient rule that declarations, to 
be admissible as part of the res geste, must 
be strictly contemporaneous with the main 
transaction. It now allows evidence of them, 
when they appear to have been made under 
the immediate influence of the principal 
transaction, and are so connected with it as 
to characterize or explain it. What time 
may elapse between the happening of the 
event, in respect to which the declaration is 
made, and the time of the declaration, and 
yet the declaration be admissible, must de- 
pend upon the character of the transaction’ 
itself. The admission of a declaration, in 
connection with the principal fact, must be 
determined by the judge according to the 
degree of its relation to that fact, and in the 
exercise of a sound discretion; it being ex- 
tremely difficult, if not impossible, to bring 
this class of cases within the limits of a more 
particular description.’’ 


“Who shall decide when doctors disagree 
And soundest casuists doubt, like you and me.” 


There have, however, been some leading 
decisions in other courts upon this question 
which speak in no uncertain tones. In 
Waldele v. N. Y. C. & H. R. R. R. 
Co.," the question was fully considered and 
a great number of cases thoroughly reviewed. 
This action was a suit to recover damages for 
the wrongful killing of the plaintiff's in- 
testate. 

It appeared that, about midnight, a freight 
train passed a street crossing on defendant’s 
road, followed, about 50 feet distant, by an 
engine going backward; shortly afterward, 
J, the deceased, was found lying near the 
track fatally injured. He was soon removed 
to the sidewalk, and in about 30 minutes his 


095 N. Y. 274 (1884). 
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brother came, to whom he said that ‘he got 
hit, that there was a long train,’’ etc. It 
was sought to introduce these and kindred 
statements made to the brother at the same 
time, to show the manner in which the in- 
jury occurred, and as part of the res geste, 
which was permitted to be done in the court 
below,” but was held by the court of appeals 
to have been done so. erroneously, and the 
cause was therefore reversed. The court 
says: ‘‘The claim that the declaration can 
be treated as part of the res geste is not 
supported by the authority in this State. 
The res geste, speaking generally, was the 
accident. These declarations were no part 
of that—were not made at the same time, or 
so nearly contemporaneous with it as to 
characterize it, or throw any light upon it. 
They are purely narrative, giving an account 
of a transaction not partly past, but wholly 
past and completed. They depend wholly 
for their truth upon the accuracy and reli- 
ability of the deceased, and the veracity of 
the witness who testified to them. Nothing 
was then transpiring or evident to any wit- 
ness which could confirm the declarations, or 
by which upon cross-examination of the wit- 
ness testifying, or by the examination of 
other witnesses, the truth of the declarations 
could be tested.’’ After a most masterly re- 
view of a number of New York and other 
decisions, the judge concludes as follows: 
‘“*T have now called attention to the principal 
authorities in this State, upon the doctrine of 
res geste evidence, and I have examined all 
the other cases which have been reported in 
this State relating to the doetrine, and I con- 
fidently assert that there is no authority in 
this State for holding that this evidence was 
competent. Here the res geste, strictly 
speaking, was not the fact that the intestate 
was injured, nor the fact that he was injured 
by the coming in collision with the engine. 
These facts were apparent and undisputed. 
But the point of inquiry was, how he came to 
be hit by the engine, with the view of ascer- 
taining whether the accident was solely due 
to the negligence of the defendant, or partly, 
or wholly due to the negligence of the in- 
testate. The manner was, therefore, the res 
geste to be inquired into; and these declara- 
tions, made after the accident had happened. 


29 Hun, —. 





after the train had passed from sight, and 
the whole transaction had terminated, were 
no part of that res geste, and had no connec- 
tion with it, and were purely narrative. It 
has been well said that res geste must be a 
res geste that has something to do with the 
case, and then the declaration must have 
something to do with the res geste. It can- 
not be said that these declarations were in 
such manner connected with the res geste as 
to constitute one transaction, so that they 
and the res geste were parts of the same 
transaction. They were not made under 
such circumstances that they are in any way 
confirmed by the res geste, and they had no 
relation to what was then present. or what 
had just gone by. This evidence cannot be 
received on the theory that there is a very, 
strong probability that the declarations of the 
deceased were true. The probability would 
have been equally strong if they had been 
made several hours later when he would 
have been moved to the hospital. The 
probability is that, as he neared his death, he 
would have told the truth, if he said any- 
thing about it. The same may be said of 
many statements not under oath. They are 
frequently made under such circumstances 
as entitle them to be very great, and fre- 
quently to implicit confidence; and yet they 
do not answer the requirements of the law— 
that a party prosecuted shall be confronted 
with the witnesses, shall have an opportunity 
of cross-examination, and that the evidence 
against him shall be given under the test and 
sanction of a solemn oath. Declarations 
which are received as a part of the res geste 
are, to some extent, a departure from, or an 
exception to. the general rule; and when 
they are so far separated from the act which 
they are alleged to characterize, that they 
form no part of that act, or interwoven into it 
by the surrounding circumstances so as to 
receive credit from it and from the surround- 
ing circumstances, they are no better than 
any other circumstances. Even dying declar- 
ations are not received in civil actions unless 
they form part of the res gestw.’’ 

I have quoted at very considerable length 
from this decision, and feel justified in so 
doing, from the very able and thorough man- 
ner in which the doctrine was considered— 
its recent date and the high character of the 
court which rendered it. I may also add 
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that the decision was concurred in by all the 
judges. 

In a recent decision of one of the far 
western States, some vigorous language has 
been used upon the subject. In Sullivan v. 
Oregon R. & N. Co.,” the question was, 
whether the plaintiff had been unlawfully 
ejected from the defendant’s railway train. 
It was not permitted to prove the description 
of the occurrence given by the plaintiff, to a 
third person, immediately afterward, in the 
absence of the defendant’s agents. 

In delivering the opinion, Judge Thayer 
says: ‘That the mode of disposing of import- 
ant questions of proof in such cases is be- 
coming quite unsatisfactory. Its tendency 
has been to overthrow one of the fixed prin- 
ciples of the law, that the best evidence which 
the nature of the case is susceptible shall be 
produced, and it leads to uncertainty and 
doubt. It is very easy to say that the state- 
ments and declarations of a party who has 
received aninjury, made after the occurrence 
as to how it was occasioned, are a part of the 


res geste, but extremely difficult to explain it, 


and many times wholly impossible to point 
out any rule under which the determination 
has been arrived at, is said that each case 
must depend upon its own peculiar circum- 
stance, and be determined by the exercise of 
a sound judicial discretion. I do not fully 
understand what is meant by the latter term. 
If it is intended by ‘‘a sound judicial discre- 
tion’’ thatthe court before whom the trial is 
had must judge as to whether the transac- 
tion was continuing when the declaration was 
made, or had ended prior thereto, then the 
question would not differ from other ques- 
tions regarding the admissibility of testi- 
mony ; the court would consider the facts and 
circumstances surrounding the affair and de- 
termine as to its competency; but if on the 
other hand it is to be underst.od that the 
court is to decide the question in accordance 
with the judge’s notions as to the justice of 
the particular transaction or case, then it is 
afloat without any chart to direct it. Such 
theory necessarily abrogates any law on the 
subject, as law is, as a rule, applicable to a 
class of cases which are alike in principle. 
The question is too important to be left to 
such uncertainty, and there is no occasion for 
leaving it to be determined by vague specu- 


2 12 Oreg. 392; 5. c.,53 Am, Rep, 364 (1885). 





lation. The Massachusettes cases, with one 
exception, have repudiated the notion that 
the admissibility of such declarations is left 
to the discretion of the presiding judge, and 
admit them only when they are so calculated 
to explain the character and quality of the 
act, and are so connected with it as to derive 
credit from the act itself, and constitute one 
transaction. * * * How can this state- 
ment be claimed to be a part of the transac- 
tion between the respondent and the con- 
ductor when the affair was at an end, and the 
latter party, probably a mile away at the 
time? Iam unable to indorse any such view. 
The statement of the respondent at the time 
referred to, as to how he came off the cars, is 
as undoubtedly hearsay evidence as any 
narration of the affair he has given since that 
time. It occurs to me that courts at nisi prius 
would have but little difficulty in determining 
when the statements of a party in such cases 
were admissible as a part of the res gest, or 
were incompetent upon the grounds that they 
were only hearsay, if they would consider 
whether the transaction to which they related 
was continuing when they were made, or ter- 
minated at the time, and make that the test 
of the matter, and I think that much of the 
embarrassment they labor under, in applying 
the rule in such cases, has arisen in conse- 
quence of an attempt that has frequently been 
made to stretch the res geste doctrine to an 
unnatural extent, in crder to suit some sup- 
posed meritorious case, and which has led to 
the great diversity of decisions and confusion 
of the law upon the subject.”’ 

The test here suggested for the application 
of the doctrine of res yestw seem to be a very 
good and correct one, and which, | think, 
should command the considerate attention of 
every one having occasion to apply the doc- 
trine. If followed it would result in certainty 
and uniformity. where there is now uncer- 
tainty and confusion. I shall now refer 
briefly to a few other recent cases where the 
doctrine has been applied: 

In Merkle v. Township of Bennington,” 
the question was whether a certain bridge was 
out of repair. A statement made by the per- 
son injured after he had been removed to the 
physician’s office, narrating how the accident 
occurred, was not allowed to be shown, as it 


18 58 Mich. 156; s. c., 55 Am. Rep. 666 (1885). 
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was no part of the res geste. This case is 
very much similar to the New York one above 
referred to and asimilar conclusion is arrived 
at, although, as appears from the decision, it 
was supposed that the New York case had 
been decided in the opposite. 


In Cleveland v. Newson," the question was 


whether the defendant had negligently run 
over the plaintiff. A statement made by the 
defendant’s servant, a boy who was driving 
the wagon, immediately after he could stop 
his horse and go back to where the accident 
occurred, was allowed to be proved. This 
case is very much similar to Casey v. N. Y. 
C. & H. R. R. Co.,” where the question was 
whether the defendant had negligently run 
over a child. A statement made by the 
engineer in charge of the engine, in extricating 
the child from under the wheels, was held to 
be competent. 

InC.,C. & C. R.Co. v. Mara,'* the question 
was whether, by the negligent management of 
the plaintiff’s train, the defendant was thrown 
off and thus injured. A statement made by 
the defendant to her husband, immediately 
after the train was stopped and while helping 
her out of the cattle-guard into which she had 
fallen, was not allowed to be shown, as not 
being part of the res geste. 

In Augusta Factory v. Barnes,” the ques- 
tion was whether the death of the defendant’s 
child was caused by the plaintiff’s negligence. 
A statement made by the child half an hour 
after the accident, as to its cause and as to 
the employer’s conduct, was held to be com- 
petent. This decision is at variance with 
those before cited, and while the court says 
that the common law sustains its ruling it 
cites nothing but Georgia decisions,and seems 
to me to arise from the peculiar statutes of 
that State. 

In Durkee v. Central, etc. Co.," it was held 
that declarations, made by the engineer of a 
railroad train, five minutes after the accident 
had occurred, and after the child who was run 
over had been removed from under the car, 
were incompetent for the purpose of showing 
the negligence of the engineer. 

In cases of murder, it has been held compe- 
tent to produce the clothing worn by the 


14 45 Mich. 62. 

15 78 N. Y. 518. y 

16 26 Ohio St. 185. 

1 72 Ga. 217; 8. C., 58 Am. Rep. 833. 
18 2 Pac. Rep. 130. 





victim at the time of the committal of the 
crime.” I might add a great number of 
other instances where the doctrine has been 
applied, but to do so would cause this article 
to exceed the proper limit of a journal con- 
tribution. While, perhaps yet to the reader, 
leaving the subject in considerable doubt, I 
confidently believe that the proper applica- 
cation of the rule or doctrine of res gestw, and 
some pertinent reasons for such applica- 
tion, will be found in the two cases” above 
copiously quoted from, and that very much 
aid will be received in the application of the 
doctrine in following their reasonings and 
suggestions. Wm. M. Rocket. 
Springfield, Ohio. 


19 People v. Ah Duck, 61 Cal. 891; People v. Majors, 
65 Cal. 136; s. c.,5 Crim. Law Mag. 495; Jd. 10 and 12, 
supra. ; 

2 Quite an extended discussion of the subject will 
be found in vol. 16 Cent. L. J. pps. 2, 22, 42, in which 
there are a great number of cases cited. Also an 
elaborately annotated case in vol. 20, p. 425, in the 
same journal, to which I would refer the reader who 
desires to ascertain a large number of authorities 
upon the subject. For recent decisions on this sub- 
ject, see Jones v. State (Tex.), 3S. W. Rep. 235; New 
York, etc. Co. v. Bernheim (Ala.),1 South. Rep. 470; 
Little Rock, ete. R. Co. v. Leverett (Ark., 3S. W. Rep. 
50; State v. Estoup (La.),1 South. Rep. 448; Terri- 
tory v. Rehberg (Mont.), 13 Pac. Rep. 132; Bradbury 
v. State (Tex.),2 S. W. Rep. 592; Conlan v. Grace 
(Minn.), 30 N. W. Rep. 880; Tait v. Hall (Cal.), 12 
Pac. Rep. 391; Martin v. N. Y. R. Co. (N. Y.), 9 N. E. 
Rep. 505. 








COMMERCIAL LAW—PROMISSORY NOTE-—IN- 
DORSEMENT—CONFLICT OF LAWS. 


BRIGGS V. LATHAM. 





Supreme Court of Kansas. 


1. Commercial Law—Promissory Note — Indorse- 
ment.—W here an indorsement is written on a note by 
the payee thereof in one State, and a sale and delivery 
of the note is made in another State, the contract of 
indorsement must be regarded as made and consum- 
mated in the place where the sale and delivery oc- 
curred, rather than where it was written. 


2. Indorsement.—The indorsement of a promissory 
note is a separate and substantive contract; and the 
general rule is, that contracts of this character are to 
be construed and their effect determined, according 
to the laws of the State in which they are made, unless 
it appears that they are to be performed 1n or accord- 
ing to the laws of another State. 


3. Indorsement—Conjflict of Laws.—The defendant 
indorsed certain notes which she owned, and intrusted 
them to L, her husband and agent, for negotiation, 
who carried them to St. Louis, Missouri, where he 
disposed of them to D. The defendant and L, as well 
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as D, were residents and citizens of Illinois; but L, 
by whom the notes were sold, was, and had been for 
several years, a passenger conductor on a railroad 
running into St. Louis, Missouri, and had his head- 
quarters in that city. For séveral years previous to 
the sale and delivery of the notes to D, he was also a 
passenger conductor on a railroad running through 
the State of Illinois into St. Louis, Missouri, with 
headquarters in St. Louis, where he kept some of his 
valuable papers on deposit. L and D met in St. Louis, 
without any previous arrangement or understanding 
that they should so meet, and the notes of the defend- 
ant were there sold and delivered to D. Held, that 
the contract of indorsement was consummated in 
Missouri, and that the laws of Missouri must govern 
in determining the liability of the indorser. 


Error from Bourbon county. 

This was an action brought by Ellis Briggs, as 
the holder of certain promissory notes, against 
Dellen N. Latham, as the indorser of the same. 
Dellen N. Latham owned a tract of land in Min- 
nesota, which she sold in July, 1876, to Cornelius 
Quirk. Only a part of the purchase price was 
then paid, and for the balance, Quirk executed 
four promissory notes secured by a mortgage on 
the land. The notes were dated at Dexter, Min- 
nesota, and made payable ata bank in Minne- 
sota, and were forwarded to the defendant, a 
resident of Illinois, who indorsed and transferred 
them to one Peter Dunbar. The notes were 
negotiated through several hands to the plaintiff, 
who sued the defendant upon the contract of 
indorsement. The facts in the case were found 
and stated by the court as follows: 

1. That previous to July 14, 1876, up to the 
bringing of this suit, the plaintiff, Peter Dunbar, 
L. D. Latham, and the defendant, were all resi- 
dents and citizens of the State of Illinois, except 
that L. D. Latham and the defendant, his wife, 
were residents of Kansas from April, 1881, to Feb- 
ruary, 1883. 

2. That the defendant, Mrs. Latham, in the 
State of Illinois, on or about September 20th, 
1876, in the city of Chicago, wrote her name upon 
the back of the Quirk notes in suit, and gave them 
to her husband as her agent to dispose of for her 
own use and benefit. 

3. That on or about September 20th, 1876, at 
the Lindell hotel, in the city of St. Louis, Mis- 
souri, L. D. Latham, as agent for the defendant, 
sold and delivered to said Peter Dunbar, the notes 
sued upon, receiving in payment for the same, 
two notes which Dunbar held against L. D. 
Latham for about $1,000.00, and the balance in 
money. 

4. That at the time of such sale and delivery of 
the notes to Dunbar, L. D. Latham was, and had 
been for several years, a passenger conductor on 
the Chicago & Alton railroad, with his head- 
quarters in St. Louis, and was there as was custo- 
mary, at the end of a trip as such) passenger con- 
ductor. 

5. That Dunbar had beer for several years pre- 
vious to such sale and delivery of the notes to 
him, a passenger conductor of said Chicago & 





Alton railroad, running from St. Louis through 
the State of Illinois to Louisiana, Missouri, with 
headquarters In St. Louis, and had some of his 
valuable papers in a bank or safe deposit in St. 
Louis. 

6. That at the time of such sale and delivery of 
the notes to Dunbar, L. D. Latham and Dunbar 
met in St. Louis without any previous arrange- 
ment or understanding that they were to so meet. 

7. That such sale and delivery of the notes was 
made in the State of Missouri, and that plaintiff 
is the legal owner and holder of the same, as well 
as of the mortgage. 

8. That said notes were never protested, and 
the defendant never received any notice of their 
non-payment. 

9. That the law of the State of Illinois govern- 
ing the rights and obligations of assignees and 
indorsers of negotiable paper, is as follows: 

‘Sec. 3. All promissory notes, bonds, due bills 
and other instruments in writing, made or to be 
made by any person, body politic, or corporate, 
whereby such person promises or agrees to pay 
any sum of money or article of personal prop- 
erty to be due to any other person, shall be taken 
to be due and payable and the sum of money or 
article of personal property therein mentioned, 
shall, by virtue thereof, be due and payable as 
therein expressed.”’ 

‘Sec. 4. Any such note, bond, bill or other in- 
strument in writing, made payable to any person 
named as payee therein, shall be assignable by 
indorsement thereon, under the hand of said per- 
son, and of his assignees, in the same manner as 
bills of exchange are, so as absolutely to transfer 
and vest the property thereon in each and every 
assignee, successively.” 

“Sec. 7. Every assignor, or his executors, heirs 
or administrators, of every such note, bond, bill 
or other instrument in writing, shall be liable to 
the action of the assignee thereof, or his execu- 
tors, or administrators, if such assignee shall 
have used due diligence by the institution and 
prosecution of a suit against the maker thereof, or 
against his heirs, executors or administrators, for 
the recovery of the money or property due 
thereon or damages in lieu thereof. Provided, 
that if the institution of such suit would have 
been unavailing, or the maker abscounded, or 
resided without, or had left the State, when such 
instrument became due, such assignee or his exe- 
cutors or administrators may recover against the 
assignor or against his heirs, executors or admin- 
istrators, as if due diligence by suit had been 
used.”’ 

10. The law of Illinois concerning contracts of 
married women is as follows: ‘‘Contracts may 
be made and liabilities incurred by a wife and the 
same enforced against her to the same extent and 
in the same manner as if she were unmarried.” 

11. The law of Missouri governing indorsers of 
commercial paper is substantially like that of 
Kansas, requiring protest and notice to the in- 
dorser. 
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12. That defendant never requested said Dun- 
bar to foreclose the mortgage. 

13. That at the maturity of the first note, the 
land mortgaged was of the value of the note and 
interest, but since that time it has depreciated 
one-half in value. 

14. That defendant was not told by said Dun- 
bar that he would not look to her for payment of 
the notes instead of to the land. 

15. That said Dunbar never extended the time 
of payment of either of the notes. 

16. That said lands, since the maturity of said 
notes, have been sold for taxes several times, and 
that a purchaser at such tax sale now holds the 
fee simple title under such tax deed, but is will- 
ing to permit a redemption of the same. 

17. That Quirk, the maker of the notes and 
mortgage, had never been a resident of Illinois, 
and had never owned any property in that State; 
that at the maturity of said notes, his place of 
residence was wholly unknown to the parties to 
this suit; and that he was wholly insolvent, and 
suit against him in that State would have been 
unavailing. 

Upon the facts the court found, as a conclusion 
of the law, ‘‘that by reason of the failure to pro- 
test said notes at maturity, and to give the de- 
fendant notice thereof, the defendant had been 
released from liability on such indorsements,”’ 
and adjudged that the plaintiff take nothing by 
his action, but that the defendant have and 
recover from the plaintiff her costs. 

The plaintiff excepted to the conclusions of the 
law and to the judgment rendered, and has re- 
moved the cause to this court for review. 

JOHNSTON, J., delivered the opinion of the 
court: 

The findings of fact are unquestioned here, and 
must govern inthe decision of the case. ‘The only 
question presented for determination is whether 
the indorsement of the notes by the defendant is 
an Illinois or a Missouricontract. The notes were 
never protested, nor did the defendant ever re- 
ceive notice of their non-payment, and this was her 
defense. Under the laws of Illinois, no protest or 
notice was necessary to fix the liability of the de- 
fendant as indorser; but the laws of Missouri, like 
our Own, require protest and notice. We think 
that the law of Missouri must control. The in- 
dorsement was written by the defendant upon the 
back of the notes at her residence in illinois, 
where she placed them in the hands of her hus- 
band for negotiation. This act did not operate to 
transfer the notes, nor did it complete the con- 
tract of indorsement. In Edwards on Notes and 
Bills, § 403, it is said that ‘‘The indorsement of a 
note -or bill is not completed until the instrument 
is delivered to the indorsee or put under his legal 
control; indeed, it is not at all material when or 


for what purpose the indorsement is written, since 
it is the delivery of the paper properly i dorsed 
that operates as a contract of indorsement.” 
Daniel on Negotiable Insts., § 868; 2 A dereoe on 
Notes and Bills, 327. 





The mere circumstances that the defendant 
wrote her name on the notes in Illinois, is there- 
fore unimportant. They were placed inthe hands 
of her husband to be negotiated and sold, not at 
any particular place, nor to any particular person, 
but were to be disposed of by him wherever and 
to whomsoever he could. He carried them to 
Missouri where he sold and delivered them to 
Dunbar. Until that time the notes were in the 
control of the defendant, and the transfer or con- 
tract of indorsement was not completed till then. 
The indorsement is a separate and substantive 
contract, and is not necessarily controlled either 
by the place of payment named in the notes, or 
by the residence of the indorser. The general 
rule 1s, that contracts of this character are to be 
construed and their effect determined according 
to the laws of the State in which they are made, 
unless it appears that they are to be performed in 
or according to the laws of eee State. . 
Prentice v. Savage, 13 Mass. 22, Parker, C. J., 
commenting upon this rule, said that ‘It seems to 
be an undisputed doctrine, with respect to per- 
sonal contracts, that the law of the place where 
they are made shall govern in their construction 
except when made with a view to performance in 
some other country, and then the law of such 
country is to prevail.’”’ The Supreme Court of 
Indiana, referring to the liability of the indorser, 
stated, ‘*That the indorser promises upon certain 
conditions, which are not expressed in the con- 
tract of indorsement, but which are implied by 
law, that he will pay the note, but not that he will 
pay it at the place named in the note for payment. 
His pronfise is general for the payment of the note 
upon the implied conditions; and such general 
promise not specifically to be performed else- 
where, is governed by the lez loci contractus, which 
must determine the conditions upon which he is 
to be held liable.”’ Hunt v. Standart, 15 Ind. 33. 
Judge Story supposes a case where a negotiable 
bill of exchauge is drawn in Massachusetts, on 
England, and is indorsed in New York, and again 
by the first indorsee in Pennsylvania, and by the 
second in Maryland, and the bill is dishonored, 
the law relating to damages in these States being 
different, and the inquiry is made what rule is to 
govern with respect to damages? He says, ‘*The 
answer is that in each case, the lex loci contractus. 
The drawer is liable on the bill according to the 
law of the place where the bill was drawn, and 
the successive indorsers are liable on the bill ac- 
ccrding to the law of the place of their indorse- 
ment, every indorsement being treated as a new 
and substantive contract.’’ Story on Conflict of 
Laws, § 314. The authorities supporting this 
doctrine are uniform and numerous, a few which 
may be cited. 


Aymar v. Sheldon, 12 Wend. 439; Smith v. 
Mead, 3 Conn. 253; s. c., 8 Am. Dec.183; Blanch- 
ard v. Russell, 13 Mass. 4; Holbrook v. Vibbard, 
2 Scammon, 465; Cook v. Litchfield, 9 N. Y. 279; 
Trabue v. Short, 18 La. Ann. 257; Dow v. Rowell, 
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12 N. H. 49, Yeatman v. Cullen, 5 Black. 240; 
Daniel on Negotiable Insts., §§ 867, 868. 

The plaintiff contends that the fact that the 
parties to the indorsement were all residents of 
the State of Illinois, and the circumstances under 
which the transfer was made in St. Louis, takes 
the case out of the general rule which we have 
been considering. It is urged that the parties 
were temporarily in Missouri, and being citizens 
of Illinois, are presumed to have contracted with 
reference to the law of that State with which they 
were familiar, and not according to the laws of 
Missouri, where they happend to be. We are re- 
ferred to the case of Van Zandt v. Arnold, 31 Ga. 
210, as an authority for this position. That was a 
case where the makers and indorsers of the note 
resided in Georgia, and the indorsements were 
made and delivered in Tennessee to the agents of 
the plaintiffs who were residents of New York. 
It was claimed that it was a Tennessee contract, 
but the court ruled that it being known and un- 
derstood that the indorsers resided in Georgia, 
and were in Tennessee for the sole purpose of ef- 
fecting negotiations, and as a matter of conven- 
ience, and the plaintiff's agent only happened to 
be in Tennessee at the time of the transfer, all the 
parties must be deemed to have contemplated 
Georgia as the place of performance, and to be 
governed by its laws. Our attention is also called 
to a case supposed by Mr. Daniel in his work on 
Negotiable Instruments, § 876, of a business trans- 
action between a Virginian and a Kentuckian, 
who were transiently in California, and if the 
former should accept the bill of the latter, paya- 
ble in the future, but not expressly at any particu- 
lar place, and he raises the question whether it 
would be deemed a Virginia or a California ac- 
ceptance. He says: 

‘The criterion to apply would be whether or not 
the-acceptance was to be paid in California or in 
Virginia. If the Virginian were én transitu, that is, 
merely there for a particular negotiation, or for 
convenience, or merely casually passing through 
the Staté without any local business established 
there, the single transaction would be governed 
by the law of his domicile where it is presumed 
he would be, and where it is presumable he 
would discharge his obligation at maturity. But 
otherwise, the law of California would govern.”’ 

Judge Story says that some jurists have 
adopted the opinion that where a coutract is 
made between foreigners belonging to the same 
country who are not domiciled, but are merely 
transient persons in the place where the contract 
is made, it ought to be governed by the laws of 
their own country. He then proceeds, ‘“‘without 
undertaking to say that the exception may not be 
well founded in particular cases as to persons 
merely in transitu, it may unhesitatingly be said 
that nothing but the clearest intention on the 
part of foreigners to act upon their own domestic 
law in exclusion of the law of the place of the 
contract ought to change the application of the 
general rule.’ Story on the Conflict of Laws, 





§ 273. The facts of this case do not bring it 
within any of these or the other authorities cited 
by the plaintiff. It is true, the defendant and 
her husband, as well as Dunbar, to whom the 
notes were sold, were residents and citizens of 
Illinois; but there was nothing in the language of 
the indorsement or in the circumstances of the 
case to show that they contracted with reference 
to the laws of Illinois. L. D. Latham, husband 
and agent of the defendant, was a conductor on a 
railroad running into St. Louis, Missouri. That 
city was the end of his run, and was also his 
headquarters. Duubar was also a passenger con- 
ductor on a railroad, and his route was from 
Louisiana, Missouri, through Illinois to St. Louis, 
Missouri. His headquarters were in St. Louis, 
and he kept some of his valuable papers in a 
bank or safe deposit in that city. They met in 
St. Louis, the headquarters of both when not in 
charge of their trains, without any previous 
arrangement that they should so meet, and the 
notes were there transferred. They were not 
transiently in Missouri, nor did they go there for 
the sole purpose of making the contract, as was 
done in the Georgia case. Neither were they in 
transitu, or merely casually passing through the 
State of Missouri without a business established 
there, like the case supposed by Mr. Daniels. 
And as stated by Judge Story: ‘Nothing but 
the clearest intention on the part of foreigners to 
act upon their own domestic law in exclusion of 
the law of the place of contract, ought to change 
the application of the general rule.’ Much of 
their time was necessarily spent in St. Louis, and 
in fact, that city may be said to hgve been their 
place of business. For several years before the 
transaction in question, they had been engaged as 
conductors on railroads running into St. Louis, 
and during all that time, they maintained busi- 
ness headquarters there. In addition to this, 
Dunbar kept his valuable papers in St. Louis, in- 
stead of in Illinois, indicating that that was a 
place where at least some of his business was 
transacted. The contract of indorsement was 
actually made in Missouri; and under the circum- 
stances mentioned, it cannot be said that it was 
made in contemplation of the Ilinois law, or that 
the parties intended thai it should be interpreted, 
and their liability determined by the laws of a 
State other than where the contract was entered 
inta. : 

We think the conclusions reached by the court 
upon the facts found are correct, and the judg- 
ment given will be affirmed. 


Nore.—In Illinois, the rules of commercial law do 
not apply to promissory notes, but they are governed by 
a statute differing essentially from the statute of Anne, 
relating to promissory notes. No demand ornotice of 
non-payment is necessary to bind the indorser, but 
suit must be brought against the maker, and pros- 
ecuted to effect, without unnecessary delay. Under 
this it has been held that suit must be brought at the 
first term of court after the maturity of the note. In- 
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solvency or absence from the State of the maker dis- 
penses with the necessity of such suit.! 

With regard to contracts, the general rule as to the 
rights and duties of the parties to the contract is, that 
the law of the place where the contract is made de- 
termines them.? And as an indorsement is a contract 
between the indorser and the indorsee, it takes effect 
according to the laws of the country in which it was 
made;* and the place in which it is made, is the place 
where it is delivered, because it is only effectual from 
the time of delivery.* 

The case of Rothschild v. Currie, appears to con- 
tradict this doctrine.6 This was the case of a Dill, 
drawn in England, on a house in France, and accepted 
by it, payable in Paris, in favor of a payee domiciled 
in England, by whom it was indorsed in England, to 
an indorsee who also lived in England. The bill being 
dishonored at maturity, was protested and due notice 
thereof given to the payee, according to the laws of 
France, but not according to the laws of England, and 
in a suit brought in England by the indorsee against 
the payee, it was held by the court that the notice 
having been given according to the laws of France, 
was good. For this decision, reliance was placed upon 
the text of Pothier, who says that the form of the 
protest, the time of making it and the notice of it, are 
to be regulated by the law of the place where the bill 
of exchange is payable.6 Judge Story dissents from 
the doctrine laid down in Rothschild v. Currie, and 
says that the language of Pothier has been misunder- 
stood, as to its true interpretation and meaning.’ 
Pardessus lays down the true rule and points out 
clearly the distinction between the contract of the 
acceptor and the contract of the indorser. The con- 
tract of the acceptor is to pay at the place where the 
acceptance ts made payable, and it is governed by the 
law of that place. The contract of the indorser is, 
however, upon the default of the acceptor to pay a 
like sum, not im®the place of the acceptance, but in the 
place where the indorsement was made. And, conse- 
quently, itis governed by the law of the place of the 
indorsement.8 The notification of dishonor is a part 
of the contract of indorsement, and is, therefore, 
governed by the law of the place where the indorse- 
ment was made. 


1 Harding v. Dilley, 60 Ill. 528; Lusk v. Cook, Breese, 
84; Chalmers v. Moore, 22 Ill. 359; Saunders v. O’Briant, 
2 Scam. 369; Hilborn v. Astors,3 Scam. 344; Bledsoe v. 
Graves, 4 Scam. 832; Schuttler v. Piatt, 12 Ill. 417; Peirce 
v. Short, 14 Ill. 144; Berton v. Walker, 4 Gilm. 3. 

2 Delvalle v. Plumer, 3 Camp. 444; Harrison v. Sterry, 5 
Cranch, 289; LeRoy v. Crowninshield,2 Mason, 15; Van 
Reimsdyk v. Kane, 1 Gallis, 371; Story on Prom. Notes,339. 

8Aymer v. Sheldon, 12 Wend. 439; Hatcher v. 
MeMorine, 4 Dev. L. 122; 2 Kent’s Com. 460; Hendricks 
v. Franklin, 4 Johns. 119; Graves v. Dash, 12 Johns. 17; 
Slocum v. Pomeroy, 6 Cranch, 221; Hazelhurst v. Kean, 
4 Yeates, 19; Pothier’s Oblig., note 171; Fanning v. 
Consequa, 17 Jobns. 511; Henry on Foreign Law, 53; 
Potter v. Brown,5 East, 124; Dela Chaumette v. Bank 
of England, 9 Barn. & Cres. 208; 2 Bell’s Com. 692; 
Ory v. Winter, 16 Mart. (La.) 277; Blanchard v. Russell, 
13 Mass. 1. 

4 Cook v. Litchfield, 5 Sandf. 330; Young v. Harris, 14 
B. Mon. 556; 1 Pars. Cont. 276. 

5 Rothschild yv. Currie, 1 Ad. & E. (N. 8.) 48. In Gibbs v. 
Fremont, 20 E.L. & E. 555. The case of Rothschild v. 
Currie is, however, referred to by Alderson, B., as of 
questionable authority. 

6 Pothier, DeChange, note 155; Cooper v. Earl of Wald- 
grave, 2 Beay. 282; Story on Prom. Notes, 339, 

7 Story on Prom. Notes, 339. 

8 Lizardi v. Cohen, 3 Gill, 430. 

9 Story on Prom. Notes, 339. 





As to bills of exchange, in case of their dishonor, in 
order to fix any responsibility upon other parties, it is 
necessary that they should be duly protested by the 
holder, and according to the common law the protest 
should be made by the parties, and at the time, and in 
the manner prescribed by the law of the place where 
the bill is payable.0 But as to the neccessity of mak- 
ing a demand, or a protest, or as to what circum- 
stances will excuse notice of the dishonor, these 
matters are governed by the law of the place where the 
bill was drawn. They are implied conditions in the 
contract of the drawer as to the manner in which his 
liability is to become fixed." And as each indorser is 
considered and treated as a new drawer, so the re- 
sponsibility of each new indorser is fixed by the law of 
the place where the indorsement was made.!2 
Boullenois supposes the case of a bill drawn in 
England on Paris, in favor of a French payee, who 
indorses it in Spain to a Spaniard, and the Spaniard 
indorses it in Portugal to a Portugese, and the 
Portugese indorses it to the holder, and he says that 
the holder is to give notice to the Portugese accord- 
ing to the law of France, because the holder is there, 
in France, to receive payment, and the Portugese isto 
notify the Spaniard according to the law of Portugal; 
aad so with regard to every other indorser, he is to 
give notice to the next preceeding indorser, according 
to the law of the place where the indorsement was 
made, and not according to the law of the domicil of 
the indorser.13 T. D. HAWLEY. 

East Tawas, Mich. 


10 Sherrill v. Hopkins, 1 Cow. 103; Boyce v. Edwards, 4 
Pet. 111; 2 Kent’s Com. 460; Ticknor v. Roberts, 11 La. 
14; Bank of Rochester v. Gray, 2 Hill, 227; Huberus, vol. 
2, book 1, title 3, p. 26; Robinson v. Bland, 1 Bl. 258; 
Emory v. Greenough, 3 Dall. 370, note; Melan v. Duke 
of Fitz James, 1 Bos. & P. 138; Smith v. Smith,2 Johns. 
235; Thompson v. Ketcham, 8 Johns. 190; Harrison v. 
Sterry, 5 Cranch, 289; Slocum v. Pomeroy, 6 Cranch, 221; 
Lanusse v. Barker, 3 Wheat. 101, 146. 

11 Chitty on Bills, 506, 508; 1 Boullenois Obser., vol. 23, 
p. 531; Pardessus, Droit. Comm., Tom. 5, art. 1488; Bay- 
ley on Bills (5th ed.), ch. A, 78-86; Ballingalls v. Gloster, 
3 East, 481. 

123 Kent’s Com. 105. 

13 Story on Bills of Exchange, 176. 
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1. AcTION— Agreed Case — Injunction. —— In New 


York, courts cannot acquire jurisdiction of an agreed 
case which contains the question of the right to an in- 
junction.—Cunard, ete. Co. v. Voorhis, N. Y. Ct. App., 
March 1, 1887; 11 N. E. Rep. 49. 


2. ACTION—Election—Fraud—Sale A sued by B to 
recover the purchase price of goods sold to him, and had 
his property attached. Subsequently he abandoned 
this suit, and sued in replevin for a part of the attached 
property, suing the sheriff and D. Held, that the first 
suit was no bar tothe second.—Hays v. Midas, N. Y. Ct. 
App., March 1, 1887; 11 N. E. Rep. 141. 


3. ADMIRALTY—Practice—Stipulation. ‘Where par- 
ties have agreed upon the amount of a stipulation to 
release a vessel arrested for salvage,a motion in ad- 
vance of the trial to reduce the amount of the stipula- 
tion will be denied.— Young v. The Cherokee, U. 8. D. O. 
(S. Car.), Feb. 24, 1887; 30 Fed. Rep. 283. 


4. ADMIRALTY—Salvage. A steamship, rescuing 
another, which had become helpless, is entitled to sal- 
vage in proportion to the risk encountered, and damage 
suffered and the value of the ship rescued.— Morgan, etc. 
Co. v. DeArrotegui, U.8. D.C. (N. Y.), March 8, 1887; 30 
Fed. Rep. 271. 


5. ALTERATION — Of Note. The administratrix of 
the deceased maker of a note, of which she is the payee, 
may make an alteration of the note by an indorsement 
changing the place of payment.—Horton v. Horton’s Es- 
tate, 8. C. lowa, March 16, 1887; 32 N. W. Rep. 452. 


6. ANIMALS— Trespass — County Fences, Where 
stock is impounded for trespassing on lands of another, 
the owner of the stock, in an action to recover them, 
may show that they escaped and entered upon the 
lands by reason of the fences, which it is the duty of 
the county commissioner to keep up, being allowed to 
remain broken and out of repair.—Coor v. Rogers, 8. C. 
N. Car., March 2, 1887; 18. E. Rep. 613. 


7. APPEAL—Appeal Abandoned—Writ of Error. 
Where an attempt to take an appeal in a common law 
action is abandoned, or the appeal is not perfected, the 
bill of exceptions may still be used on a writ of error 
subsequently sued out by the same party.—Baker v. 
Chatfield, 8. C. Fla., Feb, 11, 1887; 1 South. Rep. 779. 


8 APpPEAL—Absence of Judgment Entry—Remand.—— 
A motion to remand, in order to obtain a nunc pro tunc 
entry of the order, is allowed in a case where the 
record, upon appeal, does not show the judgment or 
order appealed from.—Harvey v. Rich, 8. C. N. Car., 
March 14, 1887; 18. E. Rep. 647. 


9, APPEAL—Bond—Administrator—Descent—Advance- 
ments. An administrator may appeal without giv- 


























ing bond, and it is his duty to do so if he has reasonable 
ground to believe,the judgment is erroneous. A father, 
who has conveyed his land to his sons in about equal 
proportions, reserving an annuity from each, will be 
presumed to have made such conveyances as advancc- 
ments.—Ruch v. Biery, 8. C. Ind., April 6, 1887; 11 N. E. 
Rep. 312. 


10. APPEAL—Evidence—Record. If evidence is im- 
properly admitted, against the objection of the defend- 
ant, and there is a verdict and judgment against the de- 
fendant, the appellate court will, when the question is 
brought before them, presume that the defendant was 
prejudiced by such improper ruling, unless it affirma- 
tively appears from the record that the defendant could 
not have been prejudiced thereby.—Hall v. Lyons, 8. C. 
App. W. Va., Feb. 12, 1887; 1S. E. Rep. 582. 


11. APPEAL—Harmless Error—Evidence. If, in an 
action of replevin, improper evidence has been ad- 
mitted, part of which the court withdrew from the jury, 
leaving part to be considered by them,the error will 
not,on appeal, be regarded as harmless. An appeal 
must be taken at the proper time. It will not be allowed 
if applied for later.—Oppenheimer v. Burr, 8. C. Iowa, 
March 18, 1887; 32 N. W. Rep. 499. 


12. APPEAL—Judgment. A party cannot appeal 
from the finding of a justice unless there has been a 
final judgment. The justice’s reasons for his judgment 
are no part of the judgment.—Butt v. Herndon, 8. C. Kan., 
April 8, 1887; 13 Pac. Rep. 580. 


13. APPEAL—Jurisdiction. Ruling upon Iowa stat- 
ute as to appeals from justice’s when the sum in con- 
troversy is below the limit prescribed.—Forwald v. Mar- 
shall, 8. C. lowa, March 21, 1887; 32 N. W. Rep. 510. 


14. APPEAL—New Trial. A motion to vacate a 
judgment, treated by the trial court as a motion for a 
new trial, will also be so treated on appeal.—Hartley v. 
Chidester, 8. C. Kan., April 8, 1887; 13 Pac. Rep. 578. 


15. APPEAL—Presumption —Appearance — Error. 
Upon appeal from a justice, it will be presumed that 
the account was before him, if he states in his judgment 
that a named amount and interest, ete., was due from 
defendant to plaintiff. If a party appears in court and 
objects to the jurisdiction, his objection must be 
specifically stated. Error will not be presumed; it 
must be made to appear aflirmatively.—Bell v. White 
Lake, etc. Co., 8. C. Neb., March 30, 1887; 32 N. W. Rep. 561. 


16. APPEAL—Presumption—Evidence. Where the 
record shows that the defendant, in a trial for violating 
the Sunday law, was examined as a witness, and that 
the record of the conviction of said defendant for false 
swearing was admitted in evidence, but it does not ap- 
pear whether before or after the defendant testified, the 
appellate court will presume that it was after his exam- 
ination, and admitted forthe purpose of impeaching his 
credibility.—State v. Knight, 8. C. App. W. Va., Feb. 5, 
1887; 1S. E. Rep. 569. 

17. APPEAL—Record—Correction. In Iowa, a cor- 
rection may be made in the trial court by inserting evi- 
dence in the abstract which had been omitted there- 
from. There need be no application to the supreme 
court.—Reynolds v. Sutliff, S.C. Iowa, March 19, 1887; 32 
N. W. Rep. 502. 

18. APPEAL—Satisfaction—Costs. After judgment 
is entered satisfied, an appeal will not lie, but if prior to 
the entry the defendant had incurred a liability for the 
costs of the transcript, he can recover those costs in an 
appropriate proceeding.—Monnett v. Hemphill, 8. C. Ind., 
April 5, 1887; 11 N. E. Rep. 230. 


19. APPEAL—Special Finding—Record. A special 
finding, where there is no bill of exceptions, nor an 
order making the finding a part of the record, and 
where it is not signed by the judge, can only be re- 
garded as ageneral finding.—Service v. Gambrel, 8. C. 
Ind., April 8, 1887; 11 N. E. Rep. 240. 


20. ASSIGNMENT—Assignee—Powers of. In an as- 
signment for the benefit of creditors, it is competent to 
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clothe the assignee with a trust to complete the build- 
ngs, finish unfinished work, etc., if he thinks it neces- 

sary to the better execution of the trust.—Robbins v. 
Batcher, N. Y. Ct. App., March 1, 1887; 11 N. E. Rep. 272. 


21. ASSIGNMENT—Assignee’s Title— Receiver. In 
New York, the assigneee in an assignment for the bene- 
fit of creditors acquires title from the time of the ac- 
knowledgment and delivery of the deed, and his title is 
superior to that of a receiver appointed in proceedings 
against the assignor prior to the record of the assign- 
ment.—Nicoll v. Spowers, N. Y. Ct. App., March 8, 1887; 11 
N. E. Rep. 138. 

22. ASSIGNMENT —Bond — Attachment — Statute. 
Under Wisconsin laws, an assignment for creditors is 
not valid against attaching creditors, unless the bond of 
the assignee is executed and approved by the county 
judge within the time prescribed by the law.—Fuhrman 
v. Jones, 8. C. Wis., March 22, 1887; 32 N. W. Rep. 547. 


23. ASSIGNMENT—Creditors—Preferences — Wages.— 
An assignment for the benefit of creditors, under New 
York laws, which does not give a preference to the 
wages of employees, is not void.—fichardson v. Thurber, 
N. Y. Ot. App., March 1, 1887; 11 N. E. Rep. 123. 


24. ASSIGNMENT—Mortgage—Statute. A mortgage, 
made in contemplation of a general assignment, is not 
invalidated by such assignment made the next day, nor 
is it to be construed as part of such asignment. Rulings 
on Indiana statutes on this subject.—Gilbert rv. McCorkle, 
&. C. Ind., March 28, 1887; 11 N, E. Rep. 206. 


25. ASSIGNMENT—Preference—Employees—Statute.— 
In Wisconsin, the statute directing assignees to pay 
employees three months’ wages, does not repeal the 
general law of the State, giving employees a preference 
for six months’ wages.—First, etc. Bank v. Baker, 8. C. 
Wis., March 22, 1887; 32 N. W. Rep. 523. 


26. ASSIGNMENT — Secured Creditors. If, upon a 
general assigament, some creditors have other security, 
and their dividends with their security will more than 
pay their debts, the assignee must redeem the security 
for the benefit of the other creditors.—Allen v. Daniel- 
son, §. C. R. 1., March 6, 1887; 8 Atl. Rep. 705. 


27. ASSUMPSIT—Recovery Back of Entrance Money— 
State Fair. Assumpsit wil) not lie to recover back 
entrance money of a race to be held by a State fair and 
postponed to a later day by its directors.—Farrier v. 
State, etc. Society, 8. C. Minn., April 7, 1887; 32 N. W. Rep. 
554. 

28. ATTACHMENT — Exemption. Under Vermont 
law, two horses, intended for team work, are exempt 
from attachment. One horse, intended in good faith 
tor such work within a reasonable time, is also exempt. 
—Steele v. Seyford, 8. C. Vt., April 15, 1887; 8 Atl. Rep. 736. 


29. ATTACHMENT—Mortgage—Garnishment. A ves- 
sel mortgaged, and the mortgage duly recorded under 
the act of Congress, is not liable to attachment under 
State laws. A garnishee, against whom the court 
omitted to render a judgment, may set up the garnish- 
ment as a defense against an action to recover the 
property.—Howe v. Teft,8.C. R. L, Feb. 26, 1887; 8 Atl. 
Rep. 707. 

30. ATTORNEY—Change of. A litigant has a right 
to change his attorney, although he has contracted to 
pay a contingent fee. But such change will only be 
permitted upon security for his fees.—Ronald v. Mutual, 
etc. Ass’n., U. 8. C.C. (N. Y.), Feb. 14, 1887; 30 Fed. Rep. 
228. 

31. ATTORNEY—Disbarment—Pleadings — Jurisdiction. 
An attorney, who maliciously, in pleadings ina 
federal! court, charges a judge and an attorney in a pro- 
ceeding in a State court with bribery and subornation 
of perjury, may be disbarred in the State courts.—People 
v. Green, 8..C. Colo., Feb. 18, 1887; 18 Pac. Rep. 514. 

32. BAILMENT — Innkeeper. When a guest leaves 
his valise at an hotel without paying his bill, but with- 
out the intention of returning as a guest,and returns 



































within two days, the innkeeper is liable for want of 
ordinary care, and the loss of the valise creates a pre- 
sumption of negligence.— Murray v. Marshall, 8. C. Colo., 
Feb. 18, 1887; 13 Pac. Rep. 589. 


33. BANKRUPTCY—Discharge—Lien. A discharge in 
bankruptcy does not divest. the lien which a creditor 
may have on the property of the bankrupt, set apart to 
the bankrupt as exemption, and unadministered by the 
bankrupt court.—Fowler v. Wood, 8. C. 8. Car., Feb. 28, 
1887; 1 8. E. Rep. 597. 


34. BANKS—National Banks—Creditor’s Bill—Statutory 
Liability—Limitations. A bill against a national 
bank and its president charging that he and some of 
the stockholders colluded to defraud the creditors in 
putting the bank into voluntary liquidation, may be 
amended by bringing in all the stockholders and 
charging them with their statutory liability. The origi- 
nal bill having been filed by a single creditor, may be 
amended by making it a creditur’s bill and bringing in 
all the creditors. When a bill is filedin behalf of all 
creditors, the statute of limitations will not run against 
any of them after the filing of the bill.—Richmond v. 
Irons, U. 8. 8. C., March 28, 1887; 78. C. Rep. 788. 


35. BANKS—Saving—Surplus Profits—Interest. In- 
terest, not paid, though accrued, is not surplus profits 
of a savings bank for dividends, under the California 
act.—People vt. San Fran. S. Union, 8. C. Cal., March 28, 
1887 ; 13 Pac. Rep. 498. 

36. BILLS AND NOTES—Promissory Note —Defense— 
Jury. In a suit on a promissory nete by an admin 
istrator, who found it among the deceased’s papers, the 
defendant plead that it was accommodation paper: 
Held, that the question was properly left to the jury.— 
Potteiger v. Potteiger, §.C. Penn., March 14, 1887: 8 Atl. 
Rep. 682. 

37. BILLS AND NOTES—Promissory Notes—Payment— 
Condition Precedent. Where a deed of land and 
delivery of possession are the consideration for a 
promissory note to be performed on or prior to pay- 
ment, they are conditions precedent, and no recovery 
can be had till they are performed or tendered.— Win- 
standley v. Randen, 8. C. Ind., March 18, 1887; 11 N. E. Rep. 
15. 

38. BILLS AND Nores—Words of Desgription. A 
promissory note to A, executor of B, deceased, is a note 
to A individually.—Litchjield v. Flint, N. Y. Ct. App., March 
1, 1887; 11 N. E. Rep. 58. 


3”. BonD — Suit on—Probate— Parties — Amendment. 
A suit on a probate bond brought for the benefit of 
the estate in the name of the probate judge may be 
amended by inserting the name of a creditor, who has 
obtained leave to prosecute the action.—Waterman v. 
Dockray, §. J. C. Me., Feb. 24, 1887; 8 Atl. Rep. 685. 


40. BoUNDARY.——Where both parties claim under a 
common grantor, and the only issue is as to the 
boundary, it is a question for the jury.—Kinne v. Polen, 
8. C. Penn., March 14, 1887; 8 Atl. Rep. 783. 

41. BURGLARY —Criminal Practice. Under U. 8. 
Rey. Stat. § 5478, there must be evidence of forcible 
breaking into a ppst-office. Persons found attempting 
a burglary cannot be presumed to have previously 
secreted themselves in the building. Ruling on crimi- 
nal practice under U. 8. Rev. Stat. § 1014.— United States v. 
Lantry, U. 8. C. C. (N. Y.), March 21, 1887; 30 Fed. Rep. 232. 

42. CARRIERS—Baggage—Lien. A carrier of pas- 
sengers have a lien for the fare upon their baggage, as 
the contract includes the carriage of the baggage as 
well as of the passengers.—oberts v. Koehler, U. 8, C. C. 
(Oreg.), Feb. 25, 1887; 30 Fed. Rep. 94. 

48. CARRLERS—Connecting Lines. A carrier is not 
liable for the negligence of another (connecting) carrier 
unless there is a contract to that effect.—Sumner v. 
Walker, U. 8. D. C. (N. Y.), March 4, 1887; 30 Fed. Rep. 261. 


44, CARRIER—Consignor, If a carrier knows the 
consignor to be the owner of the goods or money 
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carried, he contracts with such consignor only for the 
latter’s interest, and must, at his peril, obey his instruc- 
tions.—Cooper v. Bank, etc. America, U. 8. C. C. (N. Y.), 
March 9, 1887; 30 Fed. Rep. 171. 


45. CARRIERS—Damages. If goods are injured in 
their transit, the measure of damages for which the 
carrier is liable is the difference in their value as they 
are and their value if sound at the place of their desti- 
nation.—Dizxon v. The Surrey, U. 8. D. C. (N. Y.), Feb. 14, 
1887 ; 30 Fed. Rep. 223. 

46, CHAMPERTY—Contigent Fee. An assignment to 
pay an attorney one-third of the amount recovered in an 
action for damages’ for a personal injury, the attorney 
to pay no costs but his personal expenses, is not cham- 
pertous.— Winslow v. Cent. Iowa R. Co., 8. C. lowa, Mareh 
9, 1887; 32 N. W. Rep. 330. 

47, CHATTEL MORTGAGE — Foreclosure — Sheriff—Pri- 
ority. Under Oregon laws, the sheriff cannot take 
possession of mortgaged personal property and sell It 
under the directions of the mortgagee, when the mort- 
gage provides that the mortgagee shall so do. The 
mortgage filed first has the priority among mortgages. 
—Pittock v. Jordan, 8. C. Oreg., March 22, 1887; 13 Pac. 
Rep. 510. 


48. CHATTEL MORTGAGE — Possession — Attachment. 
—-—A mortgagee in possession of goods is entitled to 
retain them against an attaching creditor, though his 
mortgage is not recorded.—Jsenberg v. Fausler, 8. C. Kan., 
April 8, 1887; 13 Pac. Rep. 573. 

49. CHATTEL MORTGAGE — Possession of Mortgagee 
If a chattel mortgage provides that the mortgagor 
shall retain possession until after default, and before 
default the chattel is seized under an attachment 
against the mortgagor, the mortgagee had no right of 
action, for the possession as his right to it had not ac- 
ecrued when the attachment was levied.—Blauvelt v. 
Fechtman, 8. C. N. J., June Term, 1886; 8 Atl. Rep. 728. 














50. CHATTEL MORTGAGE —Possession by Mortgagor— 
Stock of Goods. Where, by an outside agreement, 
the mortgagor is to remain in possession of the stock of 
goods and continue his business and apply the proceeds 
of sales on the mortgage debt, the mortgage is not void, 
it having been recorded.—Howard v. Wulfekuhler, 8. C. 
Kan,, April 8, 1887; 13 Pac. Rep. 566. 


51. COLLISION. Ruling in a collision case in which 
both gave the wrong signals that both were in fault, and 
both liable to the vessels in tow.—L’Hommedieu v. The 
John H, Dillon, U.S. D. C. (N. Y.), Feb. 28, 1887; 30 Fed. 
Rep. 285. 

§2. COLLISION—Costs. Where one vessel, being in 
fault, forces another into contact with a third, the 
third vessel is entitled to recover damages, and the sec- 
ond, costs against the first.—Drieske v. The Brothers, U. 
8. D. C, (Tll.), Nov. 22, 1886; 30 Fed. Rep. 75. 











53, COLLISION—Damuges.———The time lost in getting 
to a dock for repairs is no element of the damages due 
to a vessel injured by a collision.—Camp v. The Mina A. 
Read, U. 8. D. C, (N. Y.), Feb, 21, 1887; 30 Fed. Rep. 287. 


54. COLLISION—Negligence. In case of a collision 
between two schooners: held, that the failure of one to 
show a light is negligence.—Jnsurance, etc. Co. v. The 
Frank P, Lee, U.S. D.C. (Penn.), March 18, 1887; 30 Fed. 
Rep. 277. 


55, COLLISION—Tug—Fog—Damages. A tug taking 
its tow to its Wharf in a fog is bound to use caution and 
run at a moderate speed, Ruling as to amount of dam- 
ages allowed to old boats.—Vroman v. The Howard, U. 8. 
D. OC, (N. Y.), March 24, 1887; 30 Fed. Rep. 2 











56. COMPROMISE — Consideration. To sustain a 
compromise there must be a doubtful bona fide claim and 
both parties are equally advised on the subject aad no 
imposition or deceit is practiced.—Anthony v. Boyd, 8. C. 
R. I., March 5, 1887; 8 Atl. Rep. 701. 





57. CONFUSION OF GOODS, When several parties 





deposited their wheat in a warehouse where it was all 
thrown together and upon examination it was found 
that there was a deficiency in quantity, the loss must be 
borne by all of them in proportion to the quantity de- 
posited by them respectively.—Goodman v. Northcut, 8. 
8. Oreg., Feb. 19, 1887; 13 Pac. Rep. 485. 


58. CONSPIRACY — Strikes — Boycott. To interfere 
with the employees of a person engaged in business in- 
ducing them to strike for higher wages, by persons not 
engaged with the employer is actionable. Boycotting 
by such persons is also actionable and is a misdemeanor 
at common law and by New York statutes. Ruling as to 
an order of arrest.—0ld Dommion, etc. Co. v. McKenna, U. 
8. C. C. (N. Y.), Feb. 25, 1887; 30 Fed. Rep. 48. 

59. CONSTITUTIONAL LAW — Bills — Resolutions. 
Construing the Illinois constitution about the passage of 
bills and resolutions.—People r. Commrs. State Contracts, 
8. C. IIL, March 22, 1887; 11 N. E. Rep. 180. 

60. CONSTITUTIONAL LAW—Intoxicating Liquors. 
A city may by quo warranto be ousted from the exercise 
of usurped powers to license the sale of intoxicating 
liquors contrary tu the constitution of the State.—State 
ex rel. v. City of Leavenworth, 8. C. Kan., March 4, 1887; 13 
Pac. Rep. 5¥1. 


61. CONSTITUTIONAL LAw—Jurisdiction—Indictment— 
Amendment. Under the constitution of the United 
States, a person cannot be held to answer a capital or an 
infamous charge, except upon indictment or present- 
ment. An indictmgnt altered by order of the court, 
even in an immaterial respect, is void. The trial on 
such an indictment is void. There is nothing to try.— 
Ex parte Bain, Jr., U. 5. 8. C., March 28, 1887; 7 8. C. Rep. 
781. 

62. CONSTITUTIONAL LAW—Special Legislation. A 
statute relating to the police department of cities is not 
“special legislation,’ because it does not extend to 
towns and villages.— Mayor, etc. New Brunswick v. 
Fitzgerald, N. J. Ct. Err & App., June Term, 1886; 8 Atl. 
Rep. 729. 




















63. CONTRACT S— Condition Precedent — Excuse. 
Both in law and equity a condition precedent must be 
complied with or an excuse for non-compliance shown. 
— Barney v. Giles, 8. C. IL., March 22, 1887; 11 N. E. Rep. 


64. ConTRACT—Consideration — Fraud. An agree- 
ment under seal that if a party arrested should be re- 
leased the obligor would pay the debt in case the 
debtor did not, is valid. That a party signed an instru- 
ment without reading it is no excuse from liability on 
it, unless he labored under some disability, or unless 
fraud was practiced upon him.— Taylor v. Fleckenstien, 
U. 8. C. C. (Oreg.), Feb. 21, 1887; 30 Fed. Rep. 99. 








65. CONTRACT — Dependent Covenants, When a 
contract provides that a lessee shall have the privilege 
of purchase of the premises, or in case of a larger offer 
from another shall have the preference on notice 
given to him, the lessee must tender the money, or the 
lessor the deed before one can claim the other to be in 
default.—Heine v. Treadwell, 8. C Cal, April 2, 1887; 18 
Pac. Rep. 503. 


66. CONTRACT—Executory — Acceptance.———-The ac 
ceptance of a different article from that contracted for, 
discharges the other party to an executory contract to 
deliver the stipulated article. What is not an accept- 
ance of the substituted article.—Presbyterian Church rv. 
Hoopes, etc. Co., Md. Ct. App., March 15, 1887; 8 Atl. Rep. 
752. 


67. CONTRACT—Pertormance—Destruction. When 
a party agrees to make repairs on a house for a certain 
sum with no stipulation as to time of payment, in case 
of destruction of the house by fire he is entitled to re- 
cover pro rata.— Weis v. Devlin, 8. C. Tex., March 18, 13887; 
35. W. Rep. 726. 

68. CONTRACTS — Telegraph Companies — Sunday — 
Works of Necessity—Claims. If plaintiff shows a 
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necessity for sending a dispatch on Sunday, and the 
telegraph company was so advised, the company will 
be liable to the statutory penalty for not sending it. 
Where claims by contract must be presented within a 
certain time, it must be done, unless waived.— Western 
U. T. Co. v. Yopst, 8. C. Ind., March 18, 1887; 11 N. E. Rep. 
16. 


69. CONVEYANCES—By Heirs and Devisees— Validity. 
Under Code North Carolina, § 1442, conveyances by 
devisees and heirs at law within two years from grant 
of letters, are void only as to creditors and personal 
representatives of the deceased, and to them only when 
the personal assets are insufficient to pay the debts and 
cost of administration.—Davis v. Perry, Ez’r.,8. C. N. 
Car., March 21, 1887; 18. E. Rep. 610. 


70. COPYRIGHT—Injunctions. If a plaintiff fails to 
show that the copy of a book which he produces is a 
copy of that book which he has copyrighted, and the 
copyright of which he alleges has been infringed, he is 
not entitled to a preliminary injunction.—Humphries, 
etc. Co. v. Armstrong, U. 8. 0. C. (N. Y.), Feb. 22, 1887; 30 
Fed. Rep. 66. 


71. CORPORATION — Individual — Liability — Constitu- 
tional Law—Jurisdiction. The individual liability of 
a stockholder for the debts of a corporation can be en- 
forced only according to the mode provided by the 
statute, whether the proceeding is in the State or the 
federal court. A statute which modifies the remedy 
without annuling the liability is constitutional, even if 
applied to antecedent contracts. Federal courts take 
judicial notice of the laws of every State. A judgment 
will not be reviewed in an appellate court on grounds 
not presented to the court below.—Fourth, etc. Bank v. 
Francklyn, U. 8. 8. C., March 21, 1887; 7 8. C. Rep. 757. 


72. CORPORATIONS—Statute — Conditions — Time. 
Where a statute incorporated certain parties and 
named the amount of capital, and requircd the sub- 
scriptions to be paid in full and specified that they must 
begin business in a certain time, a lapse of a much 
longer time with only a partial subscription and pay- 
ment works a forfeiture of the charter.—People v. Wat. 
Sav. Bank, 8. C. Ill., March 22, 1887; 11 N. E. Rep. 170. 


73. CORPORATIONS — Transfer of Assets — Liabilities. 
——wWhere an insolvent corporation transfers all its 
assets and franchise to a new corporation, which agrees 
to pay all the debts, the old corporation agreeing to 
refund all money necessarily paid on debts beyond a 
certain percentage on the face thereof, the new cor- 
poration becomes liable in full for all the debts.— 
Island City, etc. Bank v. Sachtleben, 8. C. Tex., Feb. 25, 
1887; 38. W. Rep. 733. 


74. Costs—Condemnation for Costs. A court of 
law cannot render a judgment condeming a married 
woman’s lands, to charge them specifically for the pay- 
ment of costs accrued in a suit for the recovery of those 
lands as part of her statutory estate.— Worthy v. 
Guilmartin, 8. C. Ala., Jan. 11, 1887; 1 South. Rep. 767. 


1%. Costs—Ship-keeper. The expense of a ship- 
keeper employed by the marshal for a vessel in his 
custody, should be allowed as costs, although the 
claimant had also a man on beard.— Savarese v. The 
San Jacinto, U. 8. D. C. (N. Y.), Jan. 18, 1887; 30 Fed. Rep. 
266. 


76. COUNTIES—Patent—Infringement—Judgment. 
A county is a corporation, and an action will lie against 
it for an infringement of a patent. If a State court of 
general jurisdiction confirms an administrator’s sale of 
the right to sue for an infringement of a patent, such 
judgment is conclusive, and the court will not inguire 
into the powers of the State court to confirm such a 
sale.—May v. Mercer County, U.8.C. C. (Ky.), Feb. 25, 1887; 
80 Fed. Rep. 246. 


Ti. CouRTS—Commissioner—Removal! of. A United 
States commissioner may be removed by the court 
which appointed him, but the removal should not be 
made arbitrarily, but with great caution, giving the 





























commissioner the benefit of every presumption of in- 
nocence accorded to the accused in criminal cases.— 
In re Eaves, U. 8. C. C. (N. Car.), January Term, 1887; 30 
Fed. Rep. 21. 


78. CouRTs—Terms—No Provision. When the leg- 
islature fails to appoint terms of court for a county be- 
longing to a judicial district, the court can appoint 
special terms on due notice.—In re Wells, 8. C. Kan., 
April 8, 1887; 13 Pac. Rep. 548. 


79. CREDITOR’s BILL—Attachment—Fraudulent Con- 
veyance. A creditor, who has secured a lien by 
attachment, may maintain a creditor’s bill against 
property fraudulently conveyed.—Dawson v. Sims, 8. C. 
Oreg., March 7, 1887; 13 Pac. Rep. 506. 


80. CRIMINAL Law—Appeal—Finding. On appeal 
in a criminal case the defendant cannot claim that he 
should have been convicted of a higher crime.— Murphy 
v. People, 8. C. Colo., Jan, 24, 1887; 13 Pac. Rep. 528. 


81. CRIMINAL LAaw—Continuance—Diligence. Dili- 
gence to procure the attendance of an absent witness is 
essential to a postponement of a criminal case.— May v. 
State, Tex. Ct. App., Dec. 17, 1886; 3S. W. Rep. 781. 


82. CRIMINAL Law — Conversations—Res Gestz. 
Evidence of conversations between the accused and 
others, whom he met on his way from his shop to the 
place where the crime was committed, are properly ex- 
cluded, being no part of the res geste.—People v. Kalkman, 
8. C. Cal., March 31, 1887; 13 Pac. Rep. 500. 


83. CRIMINAL LAwW—Dismissal of Count—Instruction. 
It is a fatal error for the court in a criminal case to 
give an instruction on a count, which the State has dis- 
missed.—Serio v. State, Tex. Ct. App., Jan. 8, 1887; 38. W. 
Rep. 784. 

84. CRIMINAL Law — Evidence—Flight. Flight of 
the accused after his indictment and release on bail 
may be shown in evidence in cases of positive or of cir- 
cumstantial evidence.—Hart v. State, Tex. Ct. App., Dec. 
11, 1886; 3 8. W. Rep. 741. 


8. CRIMINAL LAaw—Fisheries—Previous Prosecution— 
Penalties—Verdict. An action to recover penalties 
for violation of the lobster law, is not barred by a 
previous arraignment before a magistrate who, though 
he had plenary jurisdiction, bound the defendant over 
to a higher court. The verdict may be for the illegal 
possession of a less number of lobsters than declared 
for.— Thompson v. Smith, 8. J.C. Me., Feb. 24, 1687; 8 Atl. 
Rep. 687. 

86. CRIMINAL LAW — Forgery—Allegation. An in- 
formation for forgery should name the person intended 
to be defrauded, if known; if the forgery would defraud 
some one, but not necessarily a particular person, a 
general allegation of intent to aefraud should be made, 
—State v. Garigan, 8. C. Kan., April 8, 1887; 13 Pac, Rep. 
554. 


87. CRIMINAL LAW — Forgery — Evidence of Similar 
Crimes. Evidence that the accused had been en- 
gaged in similar forgeries, is admlssible as showing his 
intent in giving the forged paper to an accomplice. 
—People v. Everhardt, N. Y. Ct. App., March 1, 1887; 11 N. 
E. Rep. 62. 


88. CRIMINAL LAw—Forgery—Validity. To sustain 
forgery, the instrument forged must, if genuine, have 
been valid for the purposes intended.—Zollins v. State, 
Tex. Ot. App., Dec. 8, 1886; 38. W. Rep. 759. 

89. CRIMINAL Law — Fraudulent Voting—Indictment, 
Pub. Stat. R. L ch. 13, does not create any offense 
as charged in an indictment, charging A with having 
voted, and not then and there being qualified to vote, in 
the name of said Robert M. Murray, etc. — State v. 
McClarnow, 8. C. R. 1., Feb. 12, 1887; 8 Atl. Rep. 688. 


90. CRIMINAL Law—Hearing in Person. The right 
of the accused to be heard in person applies only to the 
nisi prius court.—Tooke v. State, Tex. Ct. App., Jan. 26, 
1887; 3S. W. Rep. 782. 


91. CkIMINAL Law — Indictment — Statutory Offense. 
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It is sufficient if an indictment charges the offense 
in the words of the statute, or if other words conveying 
the same meaning are used.—State v. McGafin, 8. C. Kan., 
April 8, 1887; 13 Pac. Rep. 560. 


92. CRIMINAL LAW —Intoxicating Liquors—Tenement. 
A part of a room is a tenement, in the act of keep- 
ing a tenement for the illegal sale of intoxicating 
liquors —Com. v. Hersey, 8. J. C. Mass., March 23, 1887; 11 
N. E. Rep. 116. 


93. CRIMINAL LAW—Juror—Relationship. In Texas, 
a juror who is second cousin of the injured party is 
incompetent to serve in a criminal case.—Page v. State, 
Tex. Ct. App., Dec. 8, 1886; 3S. W. Rep. 745. 


94. CRIMINAL LAwW—Larceny—Possession. To war- 
rant the presumption of larceny from possession alone 
of the stolen property, such possession must be per- 
sonal, recent, unexplained and an assertion of property 
by the defendant.—Robinson v. State, Tex. Ct. App., Jan. 
22, 1887; 3S. W. Rep. 736. 


95. CRIMINAL LAW—License—Punishment—Graded.—— 
Where one is indicted under code Miss. 1880, § 585, for 
keeping a feed stable without paying the tax, in a town 
of less than 2,000, the allegation of population need not 
be proved as laid, as the indictment is for the least of- 
fense under that section.—Morgan v. State, 8. C. Miss., 
March 14, 1887; 1 South. Rep. 749. 


96. CRIMINAL LAW—Murder—Final Judgment —Record 
—Special Venire—Arraignment—Plea. In Texas, it is 
not necessary that a capital sentence shall recite the 
mode of execution. The record on appeal in a capital 
case should show that a special venire was ordered and 
the arraignment and the plea.—Steagald v. State, Tex. Ct. 
App., Dec. 1, 1886; 38. W. Rep. 771. 


97. CRIMINAL LAW — Perjury — Judgment — Evidence. 
In a prosecution for perjury, the judgment in the 
civil suit between the accused and the prosecuting wit- 
ness is not admissible.—Hill v. State, Tex. Ct. App., Dec. 
15, 1886; 3S. W. Rep. 764. 


98. CRIMINAL LAW—Rape—Complaint. In case of 
rape, neither the particulars of the injured female’s 
complaint, nor the name of the one she charged to be 
the offender can be introduced as original evidence, but 
the defendant may bring them out on cross-examina- 
tion.—Holst v. State, Tex. Ct. App., Jan, 26, 1887; 38. W. 
Rep. 757. 


99. CRIMINAL LAW — Receiving Stolen Property — In- 
dictment, An indictment for receiving stolen prop- 
erty, knowing it to be stolen, need not allege the facts 
showing the original theft.—Brothers v. State, Tex. Ct. 
App., Nov. 27, 1886; 38. W. Rep. 7387. 


100. CRIMINAL LAW—Receiving Embezzled Property— 
Indictment, An indictment for receiving embezzled 
property, knowing it to be embezzled, need not allege 
the facts constituting the embezzlement.—Hodges v. 
State, Tex. Ct. App., Nov. 27, 1886; 38. W. Rep. 739. 


101. CRIMINAL LAw—Repair of Fences—Indictment of 
Commissioners. Held, on indictment of commis- 
sioners for violation of acts N. Car., 1855, ch. 115, that 
commissioners had discharged their duties by making 
proper orders and regulation for repairs of county 
fence, and by levying the tax allowed by law for repair - 
ing it.—State v. County Commrs.,8. OC. N. Car., March 2, 
1887; 18. E. Rep. 641. 


102, CRIMINAL LAaw—Res Gestw#—Wife’s Acts—Bawdy 
House—Reputation, When, in the quarrel, the ac- 
cused’s wife ordered him to get his pistol and told him 
several times to shoot, which he finally did, producing 
the fatal wound, her acts and declarations are admissi- 
ble, 4s a part of the res geste and as the acts of one of 
the principals, in the husband’s trial for murder. Gen- 
eral reputation is admissible to prove a house to be dis- 
orderly and to be used for purposes of prostitution.— 
Cook v, State, Tex. Ot. App., June 23, 1886; 8 8S. W. Rep. 
749. 


108, CRIMINAL LAW—Threatening Letters. 



































Under 








New York law, a letter, charging a criminal offense, 
when the writer knows the charge to be false, is a crim- 
inal offense, though the threat contained is only to do 
what might be required were the charge true, the intent 
being to extort blackmail.—People v. Wightman, N. Y. Ct. 
App., March 1, 1887; 11 N. E. Rep. 185. 


104, CRIMINAL LAW Venue—De Facto County-seat. 
A plea in acriminal case that the place of trial, 
though the de facto county-seat, is not the de jure 
county-seat, should be overruled.— Watts v. State, Tex. 
Ct. App., Dec. 14, 1886; 3S. W. Rep. 769. 


105. CRIMINAL Law.—Witness—Ignorance—Instruction 
—Oath. Where, in a criminal case, a witness shows 
on the voir dire his ignorance of the obligation of an 
oath, it is error to admit his evidence after he has been 
taken aside by the State’s attorney and instructed on 
that point.— Taylor v. State, Tex. Ct. App., Dec. 4, 1886; 3 
8. W. Rep. 753. 


106. DAMAGES—Injunction— Water. Where it ap- 
pears that one, who was restrained by injunction from 
using water from a certain ditch, could have obtained 
it elsewhere, his damages are the expenses in so obtain- 
ing it.—Mack v. Johnson, 8. C. Colo., March 4, 1887; 13 Pac. 
Rep. 542. 


107. DAMAGES—Measure of—Breach of Contract. 
If a party for whom work is to be performed, prevents 
the other from performing his contract, the measure of 
damages is the amount of profits the party would have 
made had he been allowed to complete his contract.— 
Brent v. Parker, 8. C. Fla., March 23, 1887; 1 South. Rep. 
780. 

108. DAMAGES—Replevin—W orthless Notes. Notes 
of a corporation, not signed by the president thereof, 
are not protected in the hands of a purchaser thereof, 
and in an action to recover them from one to whom 
they are wrongfully hypothecated with knowledge, 
only nominal damages can be recovered.—Davis S. M. 

Jo. v. Best, N. Y. Ct. App., March 15, 1887; 11 N. E. Rep. 146. 

109. DEATH—Negligence—Child—Parent. A father 

can maintain an action against one who negligently 























. causes the death of his minor child.—Fort Wayne, etc. R. 


Co. v. Byerle, 8. C. Ind., March 10, 1887; 11 N. E. Rep. 6. 


110. DEBTOR AND CREDITOR—Payment of Debt. 
Where A gives his notes for a debt due by B, and B’s 
creditor cancels and satisfies B’s notes and mortgages, 
and B thereupon executes new notes and mortgages to 
A, held, in an action by A against B on the notes and 
mortgages, not necessary for A to show that he had 
paid the original debt due by B,since B had been re- 
leased from all liability for it.— Alderman v. Rivenbark, 8. 
C. N. Car., March 21, 1887; 1 S. E. Rep. 644. 


1ll. DEED—Condition Subsequent—Alienation. A 
deed, conveying land to two daughters as long as either 
of them is single, but if they marry, then to Patrick, and 
further providing that neither the daughters or Patrick 
shall sell the land: Held that, if the daughters conveyed 
the property and died unmarried, the purchasers had a 
good title, and the provision against selling was void, 
as being an absolute restraint upon alienation.— Munroe 
v. Hall, 8. C. N. Car., March 28, 1887; 1S. E. Rep. 651. 


112. DEED—Consideration. A deed made by a per- 
son suffering under paralysis and mental weakness, and 
upon representations that it was equivalent to a will, 
will be set aside upon the application of the grantor, on 
the ground of the peculiar condition of the grantor, and 
because it was not founded on any adequate considera- 
tion.— Richards v. Donner, 8. C. Cal., March 30, 1887 ; 30 Pac. 
Rep. 584. 

1138. DEED—Construction. Words of inheritance 
contained in a deed but not in their proper connection, 
may be transposed and read in their proper places, in 
order to give them their effect, and to carry out the ob- 
vious intention of the whole instrument, to convey a 
fee-simple title. —Hicks v. Bullock, 8. C. N. Car., March 21, 
1887; 1 S. E. Rep. 629. 


. 114. Divorce—Oounterclaim—Affirmative Relief.——— 
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A defendant may answer to a counterclaim in the na- 
ture of a cross bill in a divorce suit and obtain affirma- 
tive relief and a divorce.—Dodd v. Dodd, 8. C. Oreg., Dec. 
28, 1886; 18 Pac. Rep. 509. 


115. DivorcE—Custody of Child—Foreign Decree. 
Where, in divorce proceedings, the court awards the 
children to the mother, also examining a similar decree 
of divorce in another State, but not regarding it as an 
estoppel, having fully examined all the circumstances, 
the act of the court will not be interfered with.—People 
v. Allen, N. Y. Ct. App., March 25, 1887; 11 N. E. Rep. 143. . 


116. DIVORCE — Dower — Subsequent Marriage. A 
woman, divorced in California for the fault of the hus- 
band, on grounds for which divorces are granted in 
Ohio, retains a dower interest in her husband’s real 
estate in Ohio, though she marries again during his life. 
—McGill v. Deming, 8.C. Ohio, March 1, 1887; 11 N. E. Rep. 
118. 


117. DOWER—Fraud. If a married man buys land 
and has the title made to his niece (adopted daughter) 
and dies, his widow can have her dower in such land by 
proving that the title was so made with the view of de- 
frauding her of her dower, and that the niece had 
knowledge of such fraudulent intent.— Rabbitt v. Gaither, 
Md. Ct. App., March 16. 1887; 8 Atl. Rep. 744. 


118. DowER—Payments in Lien of. Where the sev- 
eral children of a deceased person divided his estate 
and agreed among themselves that they would each 
pay to the widow in lien of her dower a certain sum, 
and this was done for some time. One of them failing 
to make his payment it was held that the widow was 
entitled to dower out of his share of the property, even 
in the hands of a subsequent purchaser.—Appeal of 
Heller, 8. C. Penn., March 28, 1887; 8 Atl. Rep. 790. 


119. EASEMENTS—Use of Room—Recovery of Land. 
The conveyance of a right to use a room in a 
house carries a right like an easement in the land, but 
the party cannot maintain an action to recover an in- 
terest in the land itself.— Thorn v. Wilson, 8. C. Ind., April 
6, 1887; 11 N. E. Rep. 230. 

120. ESECTMENT—Bona Fide Holder—Improvements— 
Damages. The Texas law, allowing the bona fide 
holder of land to offset his improvements against the 
rent in ejectment and to hold the land till paid there- 
for, is valid, but judgment cannot be given thereunder 
against the owner for damages.— Van Valkenberg v. Ruby, 
8. C. Tex., Feb. 15, 1887; 3S. W. Rep. 746. 


121. ESECTMENT — Compensation for Improvement. 
To entitle a claimant, evicted from land by the 
true owner, to compensation for improvements, he must 
be a bona fide claimant, and must have reasonable 
grounds to believe his title good, at the time he made 
the improvements.— Dawson v. Grow, 8.C. App. W. Va., 
Feb. 5, 1887; 15. E. Rep. 564. 


122. EJECTMENT—Legal Against Equitable Title. 
Where land was conveyed to A in trust for B and A sold 
to C, but B had before that sold to D, held, in an action 
of ejectment by C, the debt secured by the trust having 
been paid and C having knowledge of that fact, that D 
was entitled to hold the land against C.—Mayo v. Leggett, 
8. C. N. Car., March 21, 1887; 1 8. E. Rep. 622. 


123. ESECTMENT — Limitation — Possession. In 
ejectment the plaintiff must recover, if at all, on the 
strength of his own title. The deed of the owner to an 
administrator and possession under it will set in motion 
the statute of limitations. Possession for two years 
under such a deed is good against a tax-title.— Mitchell v. 
Lines, 8. C. Kan., April 8, 1887; 18 Pac. Rep. 593. 


124. Equiry — Accident — Judgment — Adjournment. 
A bill in equity is sustainable, where a judgment at law 
was given against the complainant and he could not 
move for a new trial, because the court adjourned and 
the term lapsed.—Johnson v. Branch, 8. C. Ark., March 
26, 1887; 38. W. Rep. 819. 


125. Equiry—Consent Decree—Review. 
































A bill to 


reform or set aside a decree given by consent for a mis: 





take therein will lie, though the mistake is confined to 
one party.— Vincent v. Mathews, 8. C. R. I., March 5, 1887; 
8 Atl. Rep. 704. 





126. Equity — Fraud — Jurisdiction — Dower. An 
allegation, that a widow agreed to pay a debt out of 
her dower, and that she declines to have her dower 
assigned, does not give a court of equity jurisdiction.— 
Maxon v. Bishop, 8. C. R. I., Feb. 19, 1887; 8 Atl. Rep. 696. 


127. EquiTy—Mistake—Reformation of Instruments— 
Specific Performance. The proof should be very 
clear to induce a court of equity to reform an instru- 
ment which forms the basis of a bill for specific per- 
formance of a contract. It must appear that the 
mistake was mutual. If one of the parties denies that 
there was any mistake, there can be no reformation and 
no decree for specific performance.—Henderson v. Stokes, 
N. J. Ct. Ch., March 28, 1887; 8 Atl. Rep. 718. 


128. Equiry—Practice—Exceptions—Patents. Ex- 
ceptions to a master’s findings need not be made to 
him, but may as well be made before the court after 
the report comesin. The infringements of a patent by 
manufacturing goods in violation of it and by selling 
such goods are joint and several. There muy be several 
judgments but one satisfaction.—Jennings v. Dolan, U. 8. 
C. C. (N. Y.). Feb. 9, 1887; 29 Fed. Rep. 861. 


129. Equity — Setting Aside Decree. During the 
term of the court of equity at which a decree is entered, 
it is completely under the control of the court, and may 
be modified or annulled on motion, or by the court 
without motion, and a decree on a bill taken for con- 
fessed, may be set aside on defendant’s motion.—Kelly 
v. High, 8. C. App. W. Va., Feb. 12, 1687; 1 8. E. Rep. 561. 


130. ERROR—Writ of—Rescission—Vesting Title. A 
writ of error to a reference in Pennsylvania, brings up 
only exceptions to the rulings of the judge. A vendor’s 
right to rescind a contract because of the vendee’s fail- 
ure to pay, continues as long as anything like measuring 
or weighing remains to be done by him. The rule, how- 
ever, does not apply to the question of vesting the title 
when there is no ground of rescission. The vesting of 
the title depends upon the intention of the parties.— 
Gonser v. Smith, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 
770. 


131. ESTOPPEL—Disclaimer—Judgment When de- 
fendant disclaims title to land in a Suit, he is estopped 
in another suit between him and plaintiff, unless he 
shows an after-acquired title.— Wooters v. Hale, 8. C. Tex., 
March 18,,1887; 38. W. Rep. 725. 

















132. EVIDENCE—Authentication of Records. The 
mode of authenticating records prescribed by act of 
congress, does not preclude States from accepting 
record of other States authenticated in a different 
manner. And if an instrument is part of such a record, 
secondary evidence of its contents is admissible.— 
Otto v. Trump, 8. C. Penn., March 28, 1887; 8 Atl, Rep. 786. 


1388 EvipENcE—Personal Injuries. Under a stat- 
ute which requires a person claiming damages for 
personal injuries by reason of the insufficiency of 
bridges to state what part of his body was injured, it is 
sufficient for him to state that he suffered great pain in 
his “head, brain, jaw, back, spine, neck,” etc., and evi- 
dence was admissible to prove an injury to his neck.— 
Willard v. Town of Sherburn, %. C. Vt., April 15, 1887; 8 
Atl. Rep. 735. 








134. EVIDENCE—Wife’s Property—Husband’s Declara- 
tions. In an action against a sheriff for tuking a 
wife’s property on an execution against the husband, 
his declarations made before the seizure that the prop- 
erty was his wife’s, is admissible; but his declaratjons 
made after the seizure that it was not his wife’s prop- 
erty are not admissible.—Hackett v. Arnsden, 8. C. Vt., 
April 15, 1887; 8 Atl. Rep. 737. 

135. ExECUTION—Sale—Appeal — Reversal. When, 
on execution sale, the plaintiff buys the property, the 
sale is not ipso facto vacated by a reversal of the deed.— 
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Puterpaugh v. Moss, 8. C. Ill., March 22, 1887; 11 N. E. Rep. 
197. , 

136. EXECUTORS — Accounts — Liabilities. The 
probate court should, on its own motion, see that ad- 
ministrators only credit themselves with proper items 
and omit no charges. Each executor is only liable for 
his own acts.—Jn re Sanderson, 8. C. Cal., March 29, 1887; 
13 Pac. Rep. 497. 


137. EXECUTORS—Claims — Limitations. If an exe- 
cutor refuses to inform a claimant of his action on a 
claim against the deceased presented to him, the claim- 
ant can present a new claim and avoid the statute of 
limitations on the claim as presented, under the 
California law.—Steward v. Hinkel, 8. C. Cal., March 26, 
1887; 13 Pac. Rep. 494. 

138. EXECUTORS—Creditor’s Bill—— Where there is a 
deficiency of personal assets, and acreditor of decedent 
files. a bill to subject lands devised by decedent to the 
payment of his debt, it is error for a court to decree a 
sale for such purpose, before ordering an account, and 
settling the priorities of the liens thereon.—Daingerfield 
v. Smith, 8. C. App. Va., March 31, 1887; 18. E. Rep. 599. 

139. EXECUTORS—Equity—Jurisdiction—Pleading. 
A bill will not lie for an accounting in one State against 
an executor who has qualified in another State upon a 
will proved in that State, but which has never been 
proved or recorded in the former State. A bill is multi- 
farious which requires an executor to account, and 
seeks to restrain another person from disposing of 
property mortgaged by such executor, and to have the 
mortgage cancelled.—Cocks v. Varney, N. J. Ct. Chan., 
April 13, 1887; 8 Atl Rep. 722. 


140, EXECUTORS — Partnership — Account—Judgment. 
An issue as tothe possession of assets in the exe- 
cutor’s hands must be made and decided in the aftirma- 
tive, before a judgment can be entered against an exe- 
cutor and execution issue, in a case where one partner 
sues the executor of his deceased partner for an ac- 
counting and judgment thereon.—Dickerson v. Wilcoxon, 
8. C. N. Car., March 16, 1887; 1S. E. Rep. 636. 


141, EXECUTORS — Selling Real Estate — Limitations. 
The right to sell the real estate of the deceased to 
pay his debtsis barred after fifteen years after the cause 
of action accrued; but when the demand is litigated and 
there are no other claims unpaid, the statute begins to 
run when the claim is allowed. The claim can be re- 
sisted by the heirs in the proceedings to sell the real 
estate.—Scherrer v. Ingerman, 8. C. Ind., March 16, 1887; 11 
N. E. Rep. 8. 

142. EXECUTORS—Trustee—Statute. The filing ofa 
bill against the executor of an insolvent trustee to fol- 
low trust funds into certain lands, is not an equivalent 
of tiling claims against the estate of the deceased, as 
provided by the New Jersey statute,—Robins v. Arnold, 
N. J. Ct. Chan., April 12, 1887; 8 Atl. Rep. 721. 


148. EXTRADITION—Evidence. Evidence of crimi- 
nality in extradition cases must be such as would be re- 
ceived for similar purposes in the foreign country to 
which the accused is to be sent, and the consul’s certifi- 
cate to that effect is sufficient prooft.—Jn re Mc Phun, U. 
8. C. C. (N. Y.), March 8, 1887; 30 Fed. Rep. 57. 


144, FRAUDULENT CONVEY ANCES—Intent—Proof—Judg- 
ment by Confession,——-To make a sale fraudulent, 
both parties to it must participate in the fraud, which 
must be proved; and if the sale appears fair on its face, 
an adequate consideration is paid and possession is 
changed, the vendee has made out a prima facie case. A 
confession of judgment by the vendor in another case, 
to which this vendee was not a party, is no evidence 
against the latter.— Schroder v. Walsh, 8. C, I1., March 22, 
1887; 11 N. E, Rep. 70. 

145, GUARDIAN AND WARD — Debt — Sureties. A 
guardian must treat his debt to his ward as assets in his 
hands, and his sureties are liable therefor.—Sargent v. 
Wallis, 8. C, Tex., March 11, 1887; 38. W. Rep. 721, 


146. GUARDIAN AND WARD — Deed —Undue Influence. 
































A deed made by a woman within a short time of 
attaining her majority, induced by undue influence of 
her guardian will be set aside, though the guardian may 
not be benefited by it.—KXra/ft v. Koenig, Ky. Ct. App., 
March 31, 1887; 3S. W. Rep. 803. 


147. GUARDIAN AND WARpD — Receiver —Pending Suit. 
A receiver for a ward’s estate, appointed pending 
an action on a guardian’s bond, and given power to ex- 
pend the income for the maintenance and education of 
ward and required to make an annual return, is to be 
considered as a guardian, and is liable as such for mis- 
management.—Conigland v. Gooch, 8. C. N. Car., March 
28, 1887;1S. E. Rep. 653. 


148. HABEAS CoRPUS—Discharge by Judge—Appeal.— 
An appeal to the Supreme Court of the United States 
does not lie from the decision of a circuit judge, in 
chambers, discharging a prisoner.—Carper v. Fitzgerald, 
U. 8. 8S. C., March 28, 1887; 7 8. C. Rep. 825. 


149. HIGHWAys—Abandonment of Easement. Cir- 
cumstances stated under which the holder of the legal 
title to the land covered by a street that had been 
closed and abandoned by a city, may recover in eject- 
ment from one who held the land adjoining such street. 
—Baltimore, etc. Co. v. Gould, Md. Ct. App., March 16, 1887; 
8 Atl. Rep. 754. 


150. HIGHWAYs—Opening—Bond.- A county court, 
in Oregon, has no right to demand a bond from the pe- 
titioner to secure the costs and damages that may be 
awarded against him in a proceeding to open a road.— 
County of Douglas v. Clark, 8. C. Oreg., March 28, 1887; 13 
Pac. Rep. 611. 

151. HUSBAND AND WIFE—Conveyances Between—New 
Trial. A wife who lends her money to her husband 
upon his promise to repay her in diamonds, which he 
does, is entitled to hold the diamonds against his as- 
signee. <A petition for a new trial should state the tes- 
timony with sufficient clearness to show the points on 
which the rulings were made.—Barrow v. Keene, 8. C. R. 
1, March 5, 1887; 8 Atl. Rep. 713. 


152. HUSBAND AND WIrE—Lease — Community Prop- 
erty. A lease by a husband, without the wife's join- 
ing, of the community property to one, who knew it to 
be such, is void, under Oregon law.— Hoover v. Chambers, 
8S. C. Wash. Ter., Jan. 8, 1887; 13 Pac. Rep. 547. 


153. INDIANS—Alienation of Land — Approval of Pres- 
ident—Ejectment—Tax-titles. Where a treaty with 
Indians provided that a party to whom land was 
granted could not alienate it without the permission of 
the president, his deed therefor, approved many years 
subsequent by the president, conveyed no title. One 
claiming land can acquire a tax-title thereto, if he is not 
in possession, and, in fact, has no title thereto.—Picker- 
ing v. Lomax, 8. C. Ill., March 22, 1887; 11 N. E. Rep. 175. 


14. INJUNCTION—Trespass. An injunction will not 
be granted to restrain trespasses upon plaintiff's lands, 
howsoever aggravated they are or may have been, as 
he has an ample and adequate remedy at law.—Zwing v. 
Rourke, 8. C. Oreg., Feb. 19, 1887; 13 Pac. Rep. 483. 























155. INSANITY—Canveyances—Trusts—Bona Fide Pur- 
chaser. A conveyance by a minor or insane person 
may be set aside, though the property has passed to a 
bona jide holder; but trusts are not so pretected under 
the Indiana law.—Gray v. Turley, 8. C. Ind., Mareh 31, 
1887; 11 N. E. Rep. 40. 

156, INSOLVENCY—Receiver—Claims. Receiver in 
insolvency advised to disallow all claims which he con 
siders not just, and let parties appeal to the court.—Jn 
re Eddy, 8. C. R. 1., Feb. 19, 1887; 8 Atl. Rep. 694. 


157, INSOLVENCY—Receiver — Mortgaged Property.—— 
In insolvency proceedings, a receiver may be appointed 
at the instance of the insolvent, with power to take 
charge of mortgaged property, and may recover his fees 
outof it; but he should not be appointed when the 
property is only sufficient to pay the debt secured.— 
Lammon v. Giles, 8. C. Wash. Ter,, Jan. 31, 1887; 18 Pac. 
Rep. 417. 
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158. INSTRUCTION—Carrier—Delay. It is not mate- 
rial error to instruct that a common carrier of cattle is 
under the duty to carry in a reasonable time, when, in 
another instruction, the jury are instructed to consider 
all the circumstances in determining what was a rea- 
sonable time, and that a delay occasioned by unusual 
and exceptional press of business was not unreasona- 
ble.—JU. Cent. R. Co. v. Haynes, 8. C. Miss., April 11, 1887; 
1 South. Rep. 765. 


159. INSURANCE — Fire — Contract, when Made. 
Where the application for a fire insurance states that it 
must be approved by the home office before it is bind- 
ing, though it is forwarded with the premium to the 
home office, the company is not bound thereby if it is 
never received, but is lost in the mail.— Atkinson v. 
Hawkeye Ins. Co., 8. C. lowa, March 12, 1887; 32 N. W. Rep. 
371. 


160. INSURANCE—Fire—Premium — Loss — Fraud. 
When the insured, after a loss, pays his overdue pre- 
mium, after a notification of the forfeiture of the policy 
under its provisions if the premium was not paid at a 
prior date to the payment, and the company’s agent ac- 
cepts the money in ignorance of the loss, the company 
is not liable on the policy.—Harle v. Council Bluffs Ins. 
Co., 8. C. lowa, March 15, 1887; 32 N. W. Rep. 396. 


161. INSURANCE—Life— Assignment — Wager. An 
insurance of A’s life for B’s benefit, assigned under a 
prior agreement to C, who has no insurance interest in 
A’s life, is void, though C is recognized by the company 
as the assignee, and pays the assessment.—Keystone M. 
B. A. v. Norris, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 638. 


162. INTEREST — Unliquidated Demand. An un- 
liquidated demand bears interest from the time it is 
liquidated.—Morawetz v. McGovern, 8. C. Wis., March 1, 
1887 ; 32 N. W. Rep. 290. 


163. JUDGMENT—Collusion — Collateral Attack. A, 
having bought lands which was subject to a ground rent, 
and having acquired the ground rent afterwards 
sold both to B, who was evicted by C trom the 
land, subject to the ground rent. A, having sued B for 
the ground rent, obtained judgment, upon which the 
land was sold under a vend. ex, but subject to a rule to 
show cause why the judgment should not be set aside. 
It was held in equity that the judgment was obtained by 
collusion, and subject to collateral attack.—Beddle v. 
Tomlinson, 8. C. Penn., March 28 1887; 8 Atl. Rep. 774. 

164. JUDGMENT—Payment — Satisfaction. Wher a 
party, primarily liable, pays a judgment, it is a satisfac- 
tion thereof, though he has it assigned to him.—Mont- 
gomery v. Vicory, 8.C. Ind., March 30, 1887; 11 N. E. Rep. 38. 


165. JUDGMENT —Practice. Upon a rule to set aside 
a judgment because the files of the court showed that 
the judgment had been irregularly entered, the files 
must be produced.—Louder v. Lippencott, 8. C. N. J., June 
Term, 1886; 8 Atl. Rep. 729. 


166. JUDGMENT—Remand—Infant. When the ap- 
pellate court remands a case, with direction to enter a 
certain judgment, the judgment rendered is that of the 
lower court, and proceedings by an infant to reopen it 
must be begun in the lower court.—Carey v. Kemper, 8.C. 
Ohio, March 22, 1887; 11 N. E. Rep. 130. 





























167. JURISDICTION—Torts—District Courts—Foreigners, 
District courts have cognizance of torts on the 
high seas, when the parties come within their jurisdic- 
tion. The courts may decline the jurisdiction if the 
parties are foreigners.— The Noddleburn, U. 8. ©. C. 
(Oreg.), Feb. 8, 1887; 30 Fed. Rep. 142. 


168. JuRY—Question for.— Where the evidence as to 
the character of a stream is conflicting, it is a question 
for the jury whether it is navigable or not.—Smith v. 
Fonda, 8. C. Miss., March 21, 1887; 1 South. Rep. 757. 


169. JusSTICE—Judgment—Time—W aiver. Where a 
justice of the peace enters judgment on the verdict of 
a jury after five days thereafter, and the successful 
party accepts a modified judgment, remitting the ex- 











cess, he waives the irregularity.—Stillman v. McConnell, 
8. C. Kan., April 8, 1887; 13 Pac. Rep. 571. 


170. LANDLORD AND TENANT—Fixing Rent—Use and 
Occupation. Where a lease provides that the rate 
of rent after a certain time shall be fixed by three ref- 
erees, the three, acting as a body, must decide. If only 
two act, the landlord can sue for a reasonable sum for 
use and occupation of the premises for the time the 
tenant continues in possession.—Stose v. Heissler, 8. C. 
Ill., March 22, 1887; 11 N. E. Rep. 161. 


171. LIBEL — Justification. One libel does not 
justify another, nor can it be given in evidence in miti- 
gation of damages. In New York, an assertion of the 
truth of the charges may be pleaded either in justifica- 
tion or in mitigation of damages.—Battell v. Wallace, U. 
8. C. C. (N. Y.), Feb. 19, 1887; 30 Fed. Rep. 229. 


172. LICENSES—Occupations—Constitutional Law. 
A municipal corporation may, under legislative: au- 
thority, impose licenses on callings, professions or oc- 
cupations, which they may confine to one calling.— 
Bullitt v. City of Paducah, Ky. Ct. App., March 29, 1887; 3 
8S. W. Rep. 802. 


173. LIMITATIONS—Damages from a Railroad. In 
Illinois, a cause of action for damages from smoke, 
cinders and vibrations from operating a railroad near a 
person’s premises, must be brought within five years 
from the construction of the railroad.—Chicago, etc. R. 
Co. v. McAuley, 8. C. Til., March 22, 1887; 11 N. E. Rep. 67. 


174. LIMITATIONS — Fraudulent Concealment — Over- 
payment. A bank overpaid defendant’s clerk, who 
notified the bank of the overpayment, which it refused 
to rectify. A few days later the clerk denied to the 
bank that he had been overpaid, and informed his em- 
ployer, the defendant, who kept the money and said 
nothing. Held, that there was a fraudulent conceal- 
ment, and the statute of limitations did not run.—Manu- 
Sacturers’ N. Bk. v. Perry, 8. J.C. Mass., March 23, 1887; 11 
N. E. Rep. 81. 


175. LIMITATIONS — Fraudulent Conveyances. A 
fraudulent or voluntary conveyance cannot be attacked, 
in Kentucky, after ten years.—Brown v. Connell, Ky. Ct. 
App., March 22, 1887; 38. W. Rep. 794. 


176. LIMITATIONS — Judgments — Injunction. To 
prevent the running of the statute of limitations against 
a judgment, by reason of an injunction, the injunction 
must be against the enforcement of the judgment.— 
Shanklin v. Lewis, 8. C.Ind., March 19, 1887; 11 N. E. Rep. 32. 


177. LIMITATIONS — Judgment — Revival. Under 
Texas law, an action to revive a judgment must be 
brought within ten years after the last issuance of an 
execution thereon.— Willis v. Stroud, 8. C. Tex., March 
18, 1887; 3S. W. Rep. 732. 


178. LIMITATIONS—Part Payment. The admission 
of the correctness of an account, wherein the defendant 
is credited with payments within six years, is not suffi- 
cient to take the case out of the statute of limitations.— 
Campbell v. Collingwood, 8. C. R.1., Feb. 19, 1887; 8 Atl. 
Rep. 695. 


179. LIMITATIONS—Trusts — Disability. Acts which 
bar the trustee of real estate under adry trust, bar the 
cestui que trust, though he was under disability when the 
cause of action accrued.—Collins v. McCarty, 8. C. Tex., 
March 18, 1887; 3S. W. Rep. 730. 


180. MARITIME LIEN. What is such a leaving of 
he port by a domestic vessel as will defeat a lien aris- 
g under the laws of New York, decided.—Mills v. The 
Whistler, U. 8. D. C. (N. ¥.), Dec. 31, 1886; 30 Fed. Rep. 199. 


181. MARITIME LIENS — Laches. Secret maritime 
liens may be enforced against a vessel, unless the 
holders have been guilty of laches.—Jarvis v. The Tona- 
wanda, U. 8. C. C. (Penn.), Jan. 17, 1887; 29 Fed. Rep. 877. 


182. MARITIME LIENS — Seamen’s Wages. The 
wages of seamen earned in one season are not stale the 
next, as against mortgagees whose mortgages were 
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made before the wages were earned.—Carlson v. The 
Live Oak, U. 8. D. C. (Ill.), Feb. 7, 1887; 30 Fed. Rep. 78. 


183. MARITIME LIEN—Personal Injury. A maritime 
lien arises against a vessel which fails to provide safe 
machinery for discharging cargo, and on suffering per- 
sonal injury from such failure is entitled to the benefit 
of it.—McKenna v. The Carolina, U. 8. D. C. (N. Y.), Dec. 
27, 1886; 30 Fed. Rep. 199. 


184. MARITIME LIEN—Seamen’s Wages. The lien 
of seamen for wages attaches to the ship, and,in case 
of wreck, the master fixes the period of the termination 
of their services.—Flanagan v. United States, etc. Co., U. 
8S. D. C. (N. Y.), Aug. 5, 1886; 30 Fed. Rep. 202. 


185. MARITIME LIEN—Supplies. A steam-dredge is 
a vessel, and as such is subject to a lien for supplies.— 
Huisman v. The Pioneer, U. 8. D. C. (N. Y.), Nov. 22, 1886; 
80 Fed. Rep. 206. 


186. MARRIED WOMAN — Judgment Against. A 
judgment by a court of common law against a married 
woman, in her own name or in the name of a company, 
under which she does business upon a contract made 
during coverture, is absolutely void, and may be col- 
laterally attacked in proceedings upon a suggestion 
thereon.— White v. Foote, etc. Co.,8.C. App. W. Va., Feb. 
12, 1887; 1S. E. Rep. 572. 


187. MASTER AND SERVANT—Competent Servants—De- 
fective Machinery. In an action by a servant for 
injuries from defective machinery, it is not sufficient to 
show that he had employed competent servants to keep 
the machinery in repair, and had provided them with 
sufficient means. He must also exercise a reasonable 
supervision over them to see that they do their duty.— 
Rogers v. Ludlow M. Co., 8. J. C. Mass., March 23, 1887; 11 
N. E. Rep. 7#. 


188. MASTER AND SERVANT— Dangerous Machinery— 
Due Care—Evidence. Where it appeared that the 
machinery was used in a manner for which it was not 
provided, and was dangerous when so used; that no 
guard was placed over it; that the servant was not 




















aware and had not been informed that it was running. 


in the unusual direction, there was evidence to submit 
to the jury whether the master had exercised due care. 
—White v. Nonantum W.Co., 8. J. C. Mass., March 23, 
1887; 11 N. E. Rep. 75. 


189. MASTER AND SERVANT — Defective Machinery — 
Duty of Master. Ifthe master uses improper ma- 
chinery, he is responsible for injuries sustained by a 
servant, who is exercising proper care, though the mas- 
ter employed competent persons to attend to the ma- 
chinery.—Rice v. King Phillip Mills, 8. J. C. Mass., March 
23, 1887; 11 N. E. Rep. 101. 


190. MASTER AND SERVANT—Fellow-servant. One 
who is working on a building, and is injured by a brick 
dropped negligently by other workmen who are above 
him, has no remedy, as they are his fellow-servants, 
and he ought to have known what they were doing and 
the danger to which he was subjected.—Somer v. Harri- 
son, 8. C. Penn., April 4, 1887; 8 Atl. Rep. 799. 








191. MASTER AND SERVANT—Negligence—Contract for 
Exemption — Contributory Negligence. —-—A master 
must furnish his servant with suitable machinery to do 
his work and a reasonably safe place in which to do it, 
and cannot relieve himself from such duty by special 
contract with the servant. Contributory negligence 
must be affirmatively proved.—Little Rock, etc. R. Co. v. 
Enbanks, 8. C. Ark., March 12, 1887; 38. W. Rep. 808. 





192, MASTER AND SERVANT—Personal Injury. Inan 
action against a master by a servant for personal in- 
juries, to charge the master it must appear that the 
danger was such as would suggest itself to a person 
of common prudence.— Nelson v. Allen, etc. Co., U. 8. C. CO. 
(111), Dec. 10, 1886; 29 Fed. Rep. 840. 

198. MINES AND MINING CLAIMS—Certificate—Location. 
When a location certificate gives the mining dis- 
trict, county and State, and the side of the mountain on 





_ Statute is permissible. 





which the mine is,and adds it is about 1,500 feet north of 
another claim, it is not sufficiently definite, under the 
federal law.—Drummond v. Long, 8. C. Colo., March 4, 
1887; 13 Pac. Rep. 543. 

194. MORTGAGE — Assignment — Evidence — Judgment. 
The assignee of a note and mortgage may sue to 
foreclose the mortgage, and an assignment in writing 
under seal is sufficient evidence of his right to sue. In 
Wisconsin, an execution will be issued for any defi- 
ciency not made by the sale under foreclosure.—Leary v. 
Leary, 8. C. Wis., April 12, 1887; 32 N. W. Rep. 623. 


195. MORTGAGE— Deed and Release — Usury. A 
mortgagee of land is entitled to an investigation of a 
previous transaction of his mortgagor who conveyed 
the property by deed and received a lease for ninety- 
nine years upon a rental, upon the ground that such 
deed and lease were a mere security for money and in- 
tended to cover usurious exactions, and this without 
tendering the amount supposed to be really due to the 
grantee in the deed.—Gaither v. Clark, Md. Ct. App., 
March 15, 1887; 8 Atl. Rep. 740. 


196. MORTGAGE—Deed Absolute — Defeasance — Publi- 
cation—Statute. A, by deed absolute, conveyed 
land to Basa security for debt. A and B conveyed it 
to C to secure a loan to A, giving a bond that, upon pay- 
ment, he would convey to D. Upon foreclosure pro- 
ceedings C properly treated D as the holder of the 
equity of redemption. Where no personal judgment is 
sought foreclosure proceeding are strictly in rem, and 
service by publication in a proper case under the 
Statutes of Minnesota on pro- 
cess construed.— Marten v. Pond, U. 8. C. C. (Minn.), Feb- 
ruary, 1887; 30 Fed. Rep. 15. 


197. MORTGAGE — Description — Adverse Possession. 
——One who owns two farms and mortgages one of 
them, including in the description a slip of land really 
belonging to it, but giving measurements which would 
exclude the slip, really includes such slip in the incum- 
brance. The possession of the purchaser of mortgaged 
lands is not adverse to the mortgagee.—Doyle v. Mellen, 
8. C. R. I., March 19, 1887; 8 Atl. Rep. 709. 


198. MORTGAGE—Misdescription—Foreclosure—Sale of 
Other Property. Where the mortgagor had no title 
to the property mortgaged by mistake of description, 
on foreclosure sale personal property of the mortgagor 
may be levied on and sold under the personal judgment 
in the decree.—Niz v. Williams, 8. C. Ind., March 29, 1887; 
11 N. E. Rep. 36. 


199. MORTGAGE—Proceeds of Foreclosure—Mortgagors. 
The mortgagors, who are tenants in common, 
cannot sue the mortgagee separately for their share of 
the proceeds at a foreclosure sale after satisfaction of 
the debt.—Clapp v. Pawtucket I. Sav., 8. C. R.1., March 
5, 1887; 8 Atl. Rep. 697. 


200. MORTGAGE—Railroad. A sale of a railroad un- 
der a first and second mortgage, ordered with the assent 
of the trustees of both mortgages, over the objections 
of a minority of the bondholders of the second mort- 
gage, as all conflicting claims, could as well be settled 
after the sale as before.—First, etc. Bank v. Shedd, U. 8. 
8. C., March 28, 1887; 7S. C. Rep. 807. 


201. MORTGAGE—Scire Facias. A mortgagor who 
has no longer any interest in the property need not be 
made a party to a scire facias upon a mortgage.— 
Broomell v. Anderson, 8. C. Penn., Feb. 21, 1887; 8 Atl. Rep. 
764. 


202. MUNICIPAL CORPORATION — Defective Sidewalk. 
The questions whether a sidewalk had become so 
defective as to be dangerous, and whether the defect 
was obvious, are questions for the jury. If they find 
that it was so defective as to be dangerous, and the de- 
fect was obvious, they may well find a verdict against 
the city in favor of one injured by reason of such defect. 
—Schroth v. City of Prescott, 8. C. Wis., April 22, 1887; 32 N. 
W. Rep. 621. 


208. MUNICIPAL CORPORATIONS — Laying Out Streets— 
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Costs. In a petition for damages for laying out a 
street, the plaintiff is entitled to no costs, if no award 
has been made; if it has been made, and the verdict is 
for a lesser sum, the city is entitled to the costs.—Ham- 
lin v. City of New Bedford, 8. J. C. Mass., Jan. 5, 1887; 11 N. 
E. Rep. 115. 


204. MUNICIPAL CORPORATIONS — Opening Streets — 
Damages—Sidewalk Assessments. In a second trial 
for damages for opening a street, the plaintiff cannot 
recover for a sidewaik assessment levied on him for 
that street, though the sidewalk was not constructed 
till after the first trial.— Cushing v. City of Boston, 8. J. C. 
Mass., March 23, 1887; 11 N. E. Rep. 93. 


205. MUNICIPAL CORPORATIONS—Ordinance—Fire-arms. 
— Acity of the third class, in Kansas, can pass an or- 
dinance prohibiting the discharge of fire-arms within 
its limits.—City of Cottonwood Falls v. Smith, 8. C. Kan., 
April 8, 1887; 13 Pac. Rep. 576. 


206. MUNICIPAL CORPORATIONS—Special Assessments— 
Interest. Those who attend the hearing for confir- 
mation of special assessments are concluded as to all 
proceedings prior to the confirmation. Special assess- 
ments for special improvements are constitutional. 
Interest is not allowable on special improvenients.— 
Murphy v. Weinennette, 8. C. Ill., March 22, 1887; 11 N. E. 
Rep. 202. 


207. MUNICIPAL CORPORATIONS—Special Improvements 
—Vacant Lots. In assessing for special improve- 
ments, the municipal authorities cannot divide a lot 
into two, for purposes of assessments, but they can as- 














sess vacant lots.—Warren v. City of Chicago, 8. C. ILL.’ 


March 15, 1887; 11 N. E. Rep. 218. 


208. MUNICIPAL CoRPORATIONS—Street Improvements 
—Contract with Officer. Under Indiana law, a con- 
tract of an incorporated town with its treasurer to im- 
prove a street at the expense of its property owners is 
void, nor does the statute (Acts Ind. 1885, p. 99) validate 
it.—Benton v. Hamilton, 8. C. Ind., April 2, 1887; 11 N. E. 
Rep. 238. 


209. MUNICIPAL CoRPORATIONS — Villages — Streets — 
Dedication. An incorporated village is subject to 
the same liabilities relative to streets and sidewalks as 
a municipal corporation. From the use of a village 
street as a public street for forty years with improve- 
ments thereon by the village, a dedication thereof may 
be presumed.—Pom/frey wv. Village of Saratogu Springs, N. 
Y. Ot. App., March 1, 1887; 11 N. E. Rep. 43. 


210. NEGLIGENCE — Landlord — Dangerous Premises. 
A landlord who rents rooms overlooking a lower 
building, wherein there are sky-lights in the roof, is not 
bound to put screens over the sky-lights. — Miller v. 
Woodhead, N. Y. Ct. App., March 1, 1887; 1) N. E. Rep. 57. 














211. NEGLIGENCE—Railroads—Culverts. Where the 
eulvert is too small to carry out the water and the 
neighboring land and crops are injured, if the overflow 
was so extraordinary and unusual that it could not 
have been anticipated, the railroad is not liable.—Gul/, 
etc. R. Co. v. Pomeroy, 8. C. Tex., March 16, 1887; 38. W. 
Rep. 722. 


212. NEGLIGENCE — Wiltul — Jury. - In a suit for 
causing death, by wilful negligence, such negligence is 
a mixed question of law and fact for the jury to pass on. 
—Needham v. Louisville, etc. R. Co., Ky. Ot. App., March 26, 
1887; 35. W. Rep. 797. 








218. PLEADING—Election— Railroads. When it is 
alleged in a suit against a railroad that it failed to main- 
tain lawiul fences, cattle-guards, gates and openings at 
a crossing, the plaintiff cannot be required to elect.— 
Duncan v. St. Louis, etc. R. Co.,8. C. Mo., Feb. 28, 1887; 38. 
W. Rep. 835. 


214. PLEADING—Equity. An answer upon informa- 
tion is a denial otherwise than by general traverse, and 
is sufficient to prevent facts averred in the bill to be 
taken at the bearing as admitted.—Carpenter v. Edwards, 
8. C. Miss., April 11, 1887; 1 South. Rep. 764. 








215. PLEADING—Negligence—Master and Servant. 4 
In an action by a servant against the master from in- 
jury caused by the dangerous condition of the premises, 
plaintiff must aver his want of knowledge of the defect. 
—Bogenschutz v. Smith, Ky. Ct. App., March 29, 1887; 3 8. 
W. Rep. 800. 


216. PRaCTICE—Action — Joinder of Actions. An 
action against an administrator and his sureties for 
breach of the conditions of the bond and for an ac- 
count of assets, cannot be joined with an action against 
the probate judge, who appointed him, for neglect and 
misfeasance in oftice.—Mitchell r. Mitchell, 8. C. N. Car., 
Feb. 28, 1887; 18. E. Rep. 648. 


217. PRACTICE — Appeal — Abatement and Revival — 
Statutory Penal Action. Where an action to recover 
a penalty, imposed by statute, is argued ard affirmed in 
the appellate court after the death of the plaintiff, who 
had judgment below, the plaintiff's administrator will be 
substituted and the judgment will be aftirmed.—Blake v. 
Griswold, N. Y. Ct. App., March 1, 1887; 11 N. E. Rep, 137. 

218. PRACTICE—Attachment—Motion to Dissolve. 
Where an attachment issued out upon a cause of ac- 
tion not within the class of cases in which the writ is 
allowed, a rule on the plaintiff to show cause why the 
writ should not be dissolved is the only way to reach 
such irregularity.—Adair vr. Stone, 8. C. Ala., Feb. 17, 
1887 ; 1 South. Rep. 768. 


219. PRACTICE—Equity— Interrogatories—Demurrer.— 
Interrogatories, appended to a bill, do not constitute a 
subject of demurrer separate from the stating part of 
the bill.—Chardavoyne r. Galbrath,8. C. Ala., Feb. 20, 1887; 
1 South. Rep. 771. 


220. PkRaCTICE— Parties — Executors and Administra- 
tors. Upon the final settlement of an estate, if any 
of the distributees die after the death of the intestate, 
their personal representatives are indispensable par- 
ties.—Mc Mullen v. Brazelton, S$. C. Ala., Feb. 18, 1887; 1 
South. Rep. 778. : 


221. PRACTICE—Reversal—New Trial—Pleadings. 
On reversal of a case inthe higher court, it stands as 
though no trial had been had, and new pleadings and 
evidence are admissible to conform to the rulings of the 
higher court, but a party should not be allowed to bring 
up, by cross-bill, new matter of which he was aware at 
the first trial, or to raise, as new issues, issues that have 
been already passed on.—Cable v. Ellis, 8.C. UL, March 
22, 1887; 11 N. E. Rep. 188. 

222. PRaACTICE—Service—Foreign Corporations. A 
foreign corporation which agrees to indemnify a person, 
against whom a judgment is obtained in New York, can 
be sued by serving a director thereof.—Childs v. Harris 
M. Co., N. Y. Ot. App., March 1, 1887; 11 N. E. Rep. 50. 


223. PRACTICE—Tender—Judgment. It is error for 
the trial court not to enter judgment for the plaintiff for 
the amount admitted by the defendant to be due and 
tendered in court.—Mace v. Gaddis, 8. C. Wash. Ter., 
Feb. 1, 1887; 18 Pac. Rep. 545. 


224. PracvicE—Trial—Bills and Notes—Special Verdict 
—Instructions.———It is not error to refuse to admit a 
note in evidence, which is denied under oath, though 
counsel state they will afterwards prove its execution. 
When a special verdict is asked, general instructions 
should not be given.— Woolen v. Wise, 8. C. Ind., March 
31, 1887; 11 N. E. Rep. 236. 

225. Pracrick—Trial—J uror—Bias. Where ajuror, 
after the jury was complete in a landlord and tenant 
case, asked the cause of action, and then expressed 
himself as hostile tu all landlords, he was rightly dis- 
missed from the jury.—Lawlor v. Linforth, 3, OC. Cal., 
Mareb 26, 1887; 13 Pac. Rep. 496. 

226. PRACTICE—Trial — Order of Proof. —In South 
Carolina, the manner and time of introducing testimony 
is left to the discretion of the trial court, and a witness 
may be recalled after argument on motion for nonsuit, 
to correct and explain statement alleged to be not 
properly written out by the reporter before whom he 
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testified.— Hornsby v. South Carolina R. Co.,8. C. 8. Car., 
Feb, 28, 1887; 18. E. Rep. 594. 

227. PRACTICE—Writs — Service — Another State. 
During the pendency of a suit between two parties, 
residents of the State where the suit was brought, the 
defendant went to another State to take depositions in 
the case, and was there served with a summons in a 
suit brought there by the plaintiff for the same cause 
of action. Held, that he was not exempt from service.— 
Green v. Young, 8. C. lll., March 22, 1887; 11 N. E. Rep. 167. 

228. PRINCIPAL AND SURETY—Contract—Variation. 
A surety can stand on the very terins of his contract, 
and a material alteration, even though favorable to 
him, will discharge him.— Weir Plow Co. v. Walmsley, 8. C. 
Ind., April 1, 1887; 11 N. E. Rep. 232. 

229. PUBLIC POLICy—Officers—Rewards. Where a 
public officer assists in detecting and punishing crime 
in a place outside of his domain, public policy does not 
forbid a contract to pay him for such services.—Bron- 
nenberg v. Coburn, 8. C. Ind., March 19, 1887; 11 N. E. Rep. 
29. 

230. RATLROADS—Eminent Domain—Damages. - In 
a proceeding to assess damages for land taken by a rail- 
road company, itis competent to show that the com- 
pany would, before the completion of the road, replace 
irrigating ditches, in respect of which the owner 
claimed damages.— Oregon, etc. Co. v. Owlsley, 8. C. Wash. 
Ter., Jan. 19, 1887; 13 Pac. Rep. 186. 

231. RAILROADS—Eminent Domain—Measure of Dam- 
ages. In an action for damages suffered by the con- 
struction of a railroad on plaintiff's land, it is compe- 
tent for him to show that, by reason of the railroad, his 
trade and custom were injured. What is the true rule 
of ascertaining the value of land.—Pittsburg, etc. Co. v. 
Vance, 8. C. Penn., Feb. 21, 1887; 8 Atl. Rep. 764. 

















232. RAILROADS — Estoppel. — Where land, upon 
which is a building, has been condemned for the use of 
a railroad, and in the award of the commissioners the 
value of the house B stated to be included in the award, 
the owner is estopped by his acceptance of the award 
and dismissal of his appeal from it, from claiming the 
house or the right to remove it.—Chicago, ete. Co. v. 
Knauffke, 8. C. Kan., April 8, 1887; 32 N. W. Rep. 582. 








233. RAILROADS—Stations—Courts—Publie Policy. — 
A court of general jurisdiction may require a railroad 
company to establish a station at a proper place, if pub- 
lic policy requires it, and the company from perversity, 
or in the interest of speculation refuses to do so. The 
charter of a railroad company, which vests in it the ab 
solute power to locate stations, irrespective of public 
interests, is, to that extent, against public policy, and 
vold.—Northern, etc, Co. v. Territory, ex rel., 8. C. Wash. 
Ter,, Jan, 29, 1887; 13 Pac, Rep, 604, 

234. RAPE- Alibi—Degrees— Witness.——— The evidence 
of an alibi in a charge of rape is to be treated in in- 
structions like other evidence, There are no degrees in 
the crime of rape, and no instruction as to degrees is 
proper, The maxim, falsus in uno, falsusin omnibus, is 
properly included in instructions when the testimony is 
conflicting and the defense is an alibi —State v. Johnson, 
8. C, Mo,, March 21, 1887; 35. W. Rep, 868. 





235. RAPE—Complaint—Instruction — Misleading. 
The jury may properly be instructed that the fact that 
the woman made no complaint or disclosure for five 
months, may be considered on the question of force or 
consent. It is misleading, however, for the court to add 
‘in connection with the other testimony.’’—State wv, 
Wilson, 8. C. Mo,, March 21, 1887; 358. W. Rep. 870. 


246, REMOVAL OF CAUsSKs — Parties.———lIf, ina case 
between a plaintiffand a defendant, a citizen of the 
Same Btate, and another defendant, a citizen of an- 
other State, it appears that the latter was not a neces- 
sary party, a fedeml court has no jurisdiction.— Laidley 
v. Huntingdon, U. 5.5. C., April 4, 1887; 75. 0. Rep. 855. 


287, REMOVAL OF CAUsEs—Controverting Petition,—— 
The facts stated in a petition for the removal of a cause 





to a United States court cannot be controverted by 
affidavit for the purpose of affecting the decision 
thereon.—Byson v. McPherson, 8. C. lowa, March 16, 1887; 
32 N. W. Rep. 418. 


238. REPLEVIN—Exemption—Execution. Replevin 
cannot be maintained for property alleged to be ex- 
empt from execution until after an inventory has been 
tiled and a selection and appraisement made.—Mann v. 
Welton, 8. C. Neb., April 6, 1887; 32 N. W. Rep. 599. 








239. REPLEVIN—Indorsement of Promissory Note. 
An indorsement or assignment is not necessary to give 
title as against an administrator suing to get possession 
of an unindorsed note to the order of his intestate.— 
Thompson v. Ouley, 8. C. N.Car., March 16, 1887; 1 8. E. 
Rep. 620. 





240. REPLEVIN—Limitations—Amendment. W here 
the issue in replevin is, whether at the time the seizure 
was made it was lawful, itis immaterial that, after the 
levy, the judgment was barred by the statute of limita- 
tions, and plaintiff was properly refused permission to 
amend by pleading the statute.—Paulson v. Nunan, 5. C. 
Cal. April 23, 1887; 13 Pac. Rep. 626. 

241. REPLEVIN — Parties. Replevin cannot be 
brought in the name of one person for the use of an 
other. The name of the beneficiary may be treated as 
surplusage, but it must be shown that the nominal 
party is entitled to recover the possession.—Myer v. 
Warner, 8. C. Miss., April 11, 1887; 1 South. Rep. 837. 





242. SALE—Bona Fide Purchaser—Vendee’s Reputation, 
In an action of trover by a vendor, who rescinded 
a Sale of goods because the vendee had made fraudu- 
lent representations against a purchaser from such 
vendee, knowledge of the fraud by the defendant can- 
not be proved by showing that, at that time, the vendee 
was considered by the neighborhood as a common 





swindler.— Cleveland Woolen Mills v. Sibert, 8. C. Ala., 
Feb. 20, 1887; 1 South. Rep. 773. 
243. SALE—Conditional—Future Purchases. Acon- 





ditional sale of goods, with a provision that the seller 
should retain the title, but the purchaser could pay on 
account from time to time, and acquire a part owner- 
ship thereby, and that the seller should have an interest 
in additions made in the stock by the purchaser till he 
was fully paid, is not, per se, void as to the creditors of 
the purchaser.— Blanchard v. Cooke, 8. J. C. Mass., Mareh 
23, 1887; 11 N. E. Rep. 83. 

244. SALE—Contract—Vendor’s Note — Tender. ——— A 
offered to sell a note for acertain sum, which B agreed 
to, who took the note, and then put on the table A’s 
own note and a small balance in cash. A protested, but 
took up the note and money for safe-keeping. Held, that 
A could recover the value of the note without tendering 
his Own note and the balance, which could not be con- 
sidered as a partial payment.—/ancleave v. Beach, 5. C. 
Ind., April 1, 1887; 11 N. E. Rep. 228. 


245. SALE—Deceit—Representations. Representa- 
tions by a seller of the capabilities of a machine are im- 
material, unless the buyer was thereby induced not to 
exaniine it. Ina suit for such deceit, statements as to 
the ownership are immaterial.—Atwbali v. Bangs, 5. J.C. 
Mass., March 28, 1887; 11 N. E. Rep. 113, 


46. SALE—Judicial—Resale.— One who procures a 
resale, under Mississippi act, Feb, 28, 1884, assures the 
court that the property shall bring the amount stipu 
lated in the bond required to be given, and is liable as a 
bidder and treated as starting the bidding at that sum. 
—Mason v. Martin, 3, (C. Miss., March 21, 1887; 1 South. 
Rep. 756. 

247. SEDUCTION—Master and Servant.———Very slight 
evidence will suffice to establish in a seduction case the 
relation of master and servant as existing between 
father and daughter. That a daughter over twenty-one 
years of age, living at her father’s house and working 
elsewhere, paid her board, but every morning per- 
formed some of the ordinary household work, estab 
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lishes the fact that she is her father’s servant.—Lamb v. 
Taylor, Md. Ct. App., March 16, 1887; 8 Atl. Rep. 760. 


48. SHERIFF—Execution—Expiration of Term—Stat- 
ute. In Rhode Island,the common law rule that a 
sheriff who begins the execution of process must finish 
it, although his term expires before he can do so, is 
fully in force. It is not abrogated by Pub. Stat. R. I., ch. 
8, § 1, or by ch. 201, § 29.—Dolliver v. Collingwood, 8. C. R. 
I., March 5, 1887; 8 Atl. Rep. 711. 


249. SIGNATURE—Mark—Witness—Statute.——Certain 
petitions being signed by persons making their mark, 
their names being written by other persons but nobody 
signing as witness, it was held that the signatures 
should be received as sufficient, under Arkansas law, 
upon being proved by the persons who wrote the 
names.—Ezx parte Miller, 8. C. Ark., April 2, 1887; 3S. W. 
Rep. 883. 

250. STATES AND STATE OFFICERS—Auditor Allowing 
Excessive Commissions. A State auditor allowing a 
county treasurer twenty per cent. commissions on taxes 
collected from a railroad company without resorting to 
the proceedings provided by act of 1879, p. 327-329, will 
be liable on his bond to the State for the amount 
allowed in excess of two and a half per cent.—Allen v. 
Commonwealth, S.C. App. Va., April 7, 1887; 18. E. Rep. 
607. f 


21. STATUTES—Constitutional Laws.———Chapter 75, 
Sess. Laws 1886, conforms to the constitution relative to 
referring to only one subject, which is expressed in the 
title.—Cherokee Co. v. State, 8. C. Kan., April 8, 1887; 13 
Pac. Rep. 558. 


252. STATUTES—Repeal. Where a statute is evi- 
dently intended to revise the whole subject treated in a 
former statute, and to be a substitute therefor, it re- 
peals such statute, and the courts cannot supply a 
plain casus omissus.—Clay Co. v. Chichasaw Co., 8. C. Miss., 
March 21, 1887; 1 South. Rep. 753. 


253. SuNDAY—Contract. An action to recover the 
difference in value between two horses exchanged on 
Sunday cannot be defeated on account of the contract 
having been made on Sunday, unless the defendant had 
returned, or offered to return the horse he received.— 
Wentworth v. Woodside, 8. J. C. Me., Feb. 24, 1887; 8 Atl. 
Rep. 763. 


254. TAXATION—Foreign Corporations—Doing Business 
—The Basis. The law taxing foreign corporations 
doing business in New York is constitutional, though an 
occasional act does not bring a corporation under the 
law. The comptroller can decide how much of the 
stock shall be taxed, if he is dissatisfied with the return 
of the corporation.—People v. Horn Silver Min. Co., N. Y. 
Ct. App., March 15, 1887; 11 N. E. Rep. 155. 


255. TAXATION — Levy — Judgments — Injunction. 
The State, by the prosecuting attorney, may enjoin the 
county authorities from levying a tax, under a mandamus 
from the United States court to pay a judgment therein, 
if they are about to levy it, without procuring an order 
from the circuit court therefor, as required by Missouri 
law.—State v. Cape Girardeau County, 8. C. Mo., March 21, 
1887; 3 8S. W. Rep. 844. 


256. TAXATION —Remittitur—Donation—Railroad. 
The owner of land sold for taxes may donate them to a 
railroad and the taxes will be remitted, under the law 
of 1869, but not under the law of 1881, but they cannot be 
exempt from taxation thereafter.—VFiles v. State, 8. 0. 
Ark., March 26, 1887; 38. W. Rep. 817. 


257. TaxaTION—Sale—Recovery of Money Paid. 
Money paid for land purchased at a tax sale cannot be 
recovered on the ground of irregularity of the proceed- 
ings.— Worley v. Town of Cicero, 8. C. Ind., March 29, 1887; 
11 N. E. Rep. 227. 


258. TAXATION — Tax-title — Foreclosure. A suit 
may be brought to foreclose a tax lien on the certificate, 
in cases in which a deed would be invalid if issued. Rul- 
ings on Nebraska statutory proceedings as to taxation 
































and tax deeds.—Parker v. Matheson, S. C. Neb., April 6, 
1887 ; 32 N. W. Rep. 598. 


259. TAXES—Sales —Recovery of Money Paid. At 
tax sales the rule of caveat emptor applies. Money so 
paid can,fin Indiana, only be recovered, when the land 
was not liable to assessment, or the taxes had been 
paid. A sale of land for taxes is not void, because the 
taxes could have been made out of his personal 
property.—State v. Casteel 8. C. Ind., March 17, 1887; 11 N. 
E. Rep. 220. 


260. TENANT—Limitation—Tenancy in Common. A 
tenant in possession cannot make his possession ad- 
verse to his co-tenant by taking a deed from a stranger, 
so as to reduce the period of limitation from twenty to 
the'seven years prescribed in Code Civil Proc. N. C. § 141. 
—Page v. Branch,8.C.N. Car., March 7, 1887; 18. E. Rep. 
625. 








261. TRUSTS — Discretion —Will. Where a testator 
enjoins upon his devisee to provide for another out of 
the estate bequeathed in such times, manner and 
amounts as she may deem expedient, no trust is created. 
—Lawrence v. Cooke, N. Y. Ct. App., March 8, 1887; 11 N. E. 
Rep. 144. 


262. TRUSTS — Recovery of Funds —Ultra Vires. 
When trustees loan money to the tenant for life, who 
agrees by note to refund it if he dies without heirs, they, 
upon his death, can sue for the money, since they had 
no right to make the prvuvision to return it, if the life- 
tenant died without heirs.—Lee v. Horton, N. Y. Ct. App., 
March 1, 1887; 11 N. E. Rep. 51. 














QUERIES AND ANSWERS.* 


Query No. 26.—A executes a chattel mortgage to B 
for a consideration of $150, as stated in the beginning of 
mortgage. He, at the same time, executes two notes 
which are described in the body ofgthe mortgage, one 
for $150, due in six months, and one for $15, due in 
two years. One year afterwards, A executes a second 
mortgage to C on the same property; C assigns to D. 
Can D hold the property under Illinois laws, B’s debt 
being unsatisfied? Cite authorities. A Reader. 











RECENT PUBLICATIONS. 





FEDERAL DECISIONS. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 
Courts from the Time of their Organization to the 
Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the ‘ood of General Importance 
of the Territorial Courts. Arranged by William 
G. Myer, Author of an Index to the Supreme 
Court Reports; also Indexes to the Reports of 
Illinois, Ohio, Lowa, Missouri, and Tennessee, a 
Digest of the Texas Reports, and local works on 
Pleading and Practice. Vol. XVII. wg ee 
Extradition. St. Louis, Mo.: The Gilbert Book 
Company. 1887. 

We find nothing in this volume to change the favor- 
able opinion of the series which we have repeatedly 
expressed in reviewing those which have heretofore 
come into our hands. The same evidences exist in it, 
as in its predecessors, of thorough, systematic, and 
conscientious work, of logical arrangement, and 
scrupulous accuracy in the most minute details, as 
well as in matters of more importance. 

There seems to be but one opinion, as far as we 
have discovered, of the character of this compilation, 
and that is that the work is one of_the best that has 
ever been issued from the Amerftam press, and is 
absolutely invaluable to the legal profession, and in 
this opinion we fully concur. 








